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THE QUESTIONNAIRE WILL:
A DEVICE TO FACILITATE TESTAMENTARY FREEDOM
FOR THE LESS AFFLUENT
HROL MARQUIS,*
BAPu.BAR CROFT HIPPrx,**
JUDITH M. BEcKm***

and

The power of perpetuating our property in families is one of the
most valuable and interesting circumstances belonging to it, and that
which tends the most to the perpetuation of society itself.1
INTRODUCTION

Succession of property from one generation to the next can be accomplished
by use of a will tailored to fit the individual decedent's desires. If a decedent
has failed to make a will, or if the will is determined to be totally or partially

invalid, his property, or as much of it as has not been properly willed, is distributed under the intestate succession laws of his state.2 In permitting the
transfer of property in accordance with the express wishes of the testator, subject only to a few statutory limitations, 3 our society recognizes a high degree of
*BA. 1954, J.D. 1960, University of Iowa; LL.M. 1963, University of Michigan; Professor
of Law, Emory University; Member, The Iowa, Michiga4, and Georgia Bars.
**B.A. 1962, Bryn Mawr College; J.D. 1965, University of Michigan; Member, The
Missouri and Georgia Bars.
**B.A. 1959, J.D. 1976, Emory University; Member, The Georgia Bar.
1. E. BURKE, REFLECrONs ON THm FRENCH REVOLUTION AND OTHm ESSAYS 49 (1910).
2. See, e.g., FLA. STAT. §732.101 (1977); GA. CODE §113-108 (1975). Although the pattern
of intestate succession varies from state to state, there are many similarities among the various
statutes. For an extensive but somewhat dated discussion of these statutes, see Rees, American
Wills Statutes (pts. 1-2), 46 VA. L. REv. 613, 856 (1960). For a discussion of the Florida law
of succession, see Fenn & Koren, The 1974 FloridaProbate Code -A Marriage of Convenience
(pts. 1-2), 27 U. FLA. L. RFv. 1, 615 (1974-1975). It should be noted that the property of an
intestate decedent will not necessarily be distributed in accordance with the statutory scheme
unless his survivors institute administration proceedings, which is often not done. A desire to
avoid administration may induce a decedent's survivors to quietly divide the property among
themselves. Wellman, Selected Aspects of the Uniform Probate Code, 3 REAL PROP., PROB. &
TR. J. 199, 205 (1968). Additionally, some transfers, such as inter vivos gifts, life insurance,
jointly held property with rights of survivorship, and a variety of trust arrangements serve
to sufficiently remove property from the transferor's estate so that even if there is probate or
administration upon the transferor's death, these assets will not be affected thereby. See
generally T. ATKINSON, HANDBOOK OF TE LAW OF WILIS §§38-45 (2d ed. 1953); Sheard,
Avoiding Probate of Decedents' Estates, 36 U. CN. L. REv. 70 (1967).
3. Express statutory limitations upon testamentary freedom are relatively few. In the
majority of jurisdictions, some form of limitation is imposed in favor of a surviving spouse.
See Sample Short Form Questionnaire Will Instruction Sheet [hereinafter cited as Instruction
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testamentary freedom which is representative of the individualistic philosophy
that has characterized the development of our society in general. The application of this philosophy has extended to the point of permitting a testator to
disinherit a child or to confine a surviving spouse to a fixed share of his property. Except for statutory spousal protection, the overall effect of testamentary
freedom is to allow a testator to transfer his property completely outside his
kinship group in contravention of our society's cherished traditions of familial
4
responsibility and intergenerational perpetuation of wealth.
It may be surprising that such a high degree of testamentary freedom has
survived in the face of these entrenched traditions. 5 Indeed, such freedom has
not been accepted in some relatively recent governmental financial security
programs, such as social security and welfare. 6 Surveys have further indicated
that many people believe that testamentary freedom should be restricted to
ensure that familial responsibilities, especially as to minor children, are met.7
Nevertheless, there has been no recent major restriction on testamentary freedom reflected in any revisions of state probate laws or in the Uniform Probate
Code.8 It seems likely that there has been little significant effort in this direction because most testators have generally conformed to the standards set for
them by society with respect to familial responsibility without statutory
coercion.9
Sheet] note 13 infra, app., for a discussion of these statutory restrictions. Some jurisdictions
also limit charitable gifts. See generally Comment, Restrictions Upon Charitable Testamentary

Gifts, 5 REAL

PROP., PROB.

& TR.J. 290 (1970).

4. See generally Friedman, The Law of the Living, The Law of the Dead: Property,
Succession, and Society, 1966 Wis. L. REv. 340, 340-55 for a discussion of the law of succession
as a legal mechanism for governing social continuity. According to Professor Friedman, the
law of succession combines the competing social and economic values of Anglo-American
society and reflects the tension between them. Testamentary freedom is seen as an embodiment of free market economic principles, while forced succession is viewed as a social principle oriented to the protection of the nuclear family unit.
5. Some commentators have linked the power of the concept of testamentary freedom to
the ability it confers upon an individual to retain economic influence even after death. See,
e.g., Schaffer, The "Estate Planning" Counselor and Values Destroyed by Death, 55 IOWA L.
REV. 376, 378 (1969); Friedman, supra note 4, at 355.
6. The Social Security Act, 42 U.S.C. §402 (1970 & Supp. 1975), for example, mandates
widows, widowers, or children who are either under the age of eighteen or full-time students
as beneficiaries.
7.

J.

COHEN,

R.

ROBSON & A.

BATES, PARENTAL AUTHORrY:

THE COMMUNITY AND THE

LAw 76-77 (1958). See also Touster, Testamentary Freedom and Social Control-After-born
Children (pts 1-2), 6 BUFFALO L. REv. 251, 7 BUFFALO L. REV. 47 (1957).
8. See generally ALASXA STAT. §§13.06.005-.36.100 (1976) and ARIZ. REV. STAT. §§14-1102
to -7610 (1974), which are examples of statutes patterned after the Uniform Probate Code
with only minor modifications. Other states have adopted the Uniform Probate Code with
more significant changes. See, e.g., COLO. REV. STAT. §§15-10-101 to -17-101 (1973); FLA. STAT.
§§731.005-735.302 (1977); IDAHO CODE §§15-1-101 to -7-401 (Cum. Supp. 1976); MINN. STAT.
§§524-1-101 to .8-103 (1974); MONT. REV. CODES ANN. §§91A-1-101 to -6-104 (1976); N.M.
STAT. ANN.

§§32A-1-101 to -7-401 (1975);

UTAH CODE ANN.

§§75-1-101 to -8-101 (1975). Several

other statutory revisions contain provisions modeled after the Uniform Probate Code. See,
e.g., MD. EST. & TRUSTS CODE ANN. §§1-101 to 12-103 (1974); OR. Ryv. STAT. §§111.005-117.095
(1975).
9. Dunham, The Method, Process and Frequency of Wealth Transmission at Death, 30 U.
CHi. L. REv. 241, 261 (1963); Friedman, suprd note 4, at 364.
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Recognition of testamentary freedom has even left its imprint upon intestate succession laws. It has often been asserted that these laws should, insofar
as possible, provide for distribution of the property of a person who dies intestate in the same manner he would have chosen had he written a will. ° Indeed,
the Uniform Probate Code was drafted to "reflect the normal desire of the
owner of wealth as to disposition of his property at death.""' The draftsmen
of the Code derived their knowledge about these presumed dispositive intentions from an empirical study by Professor Allison Dunham involving a
random sample of 170 estates probated in Cook County (Chicago), Illinois in
1953 and 1957 and an earlier study by Ward and Beuscher involving an examination of Dane County, Wisconsin probate records.' 2 These studies, together with a more recent survey of 659 estates closed in Cuyahoga County
(Cleveland), Ohio in 1964 and 196513 provide significant statistical insights
into American testation patterns.
Because statistical evaluations have been limited to those estates which pass
through the probate courts,' 4 the exact percentage of decedents who die intestate has never been accurately ascertainedI 5 The number of adult decedents
for whom a probate estate is never opened has been found to be exceedingly
large, with proportions reaching as high as eighty-five percent' 6 This group
undoubtedly includes testate as well as intestate decedents.". Among those
10. E.g., Mulder, Interstate Succession Under the Uniform Probate Code, 3 PRospzcrus
301 (1970); O'Connell & Effland, Intestate Succession and Wills: A Comparative Analysis of
the Law of Arizona and the Uniform Probate Code, 14 Amiz. L. REv.205, 209 (1972).
11. UNIroRM PROBATE CODE, art. II, pt. 1, General Comment at 24 (1975).
12. These two studies are reported at Dunham, supra note 9, and Ward & Beuscher, The
Inheritance Process in Wisconsin, 1950 Wis. L. Ray. 593. With regard to the utilization of
these studies by the draftsmen of the Uniform Probate Code, see Address by Professor
Richard V. Wellman, Chief Reporter, National Conference of Commissioners on Uniform
State Laws, Honolulu, Hawaii (Aug. 4, 1967) in UNIroRMx PROBATE CODE 12-13 (Working
Draft No. 3,1968-69).
13. M. SUssMAN, J. CATES & D. SMrrH, TIE FAMILY AND INHERrrANcE (1970) (hereinafter
cited as SUSSMAN). The probate estates utilized in this survey represent a 5% random sample
of all estates closed during the period under study. Additional information was obtained by
interviewing decedents' "survivors," who were defined to include all persons 21 years of age
or older who were eligible to inherit from the decedent under Ohio intestate succession laws
(regardless of whether they actually did) plus all legatees, devisees and contingent beneficiaries. However, the research staff was able to interview only 1,234 of the 2,289 persons
falling within their definition of "survivors." Id. at 44-54.
14. The term "probate estates" is used throughout this article to refer to all estates
actually administered under the supervision of the probate courts, and includes estates of
both testate and intestate decedents.
15. Gibson, Inheritance of Community Property in Texas -A Need for Reform, 47 Tr~x.
L. REv. 859, 363 (1969). See also, SUSSMAN, supra note 13, at 40 (authors refuse to make any
estimate of the number of persons who have wills).
16. The 85% figure occurred in Cook County in 1957. Dunham, supra note 9, at 243
(table 1). In all instances in which such data was obtained, the number of adult- resident
decedents not having an estate subject to the process of administration or probate exceeded
the number of those who did. See Powell & Looker, Decedent's Estates, 30 COLUM. L. REv.
919, 924 (1930); Ward & Beuscher, supra note 12, at 397.
17. Dunham, supra note 9, at 247 n.14. For approximately 50% of the first I00 wills
filed in Cook County in 1953, no estate was ever opened. Samplings in 1954 and 1957 revealed comparable figures.
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estates which are administered by the probate courts, however, the ratio of
testacy to intestacy is clear. Within this group, empirical studies and other
surveys of probate records disclose an increasing rate of testation, ranging from
a low of thirty-seven percent for the period 1914-1929 in New York County
and Kings County in New York State to a high of sixty-nine percent in the
Cleveland study for 1964-1965.18 Considering the increasing affluence, lengthening life expectancy, and rising educational level of our society, one would expect that a further increase in both probate and testation has ocurred since
these studies were conducted.
Empirical studies also indicate that the most significant variables between
testate and intestate groups are age, wealth, and occupation, 19 with age being
the most important of these factors. The ratio of probate estates to the number
of adult decedents was measurably higher as age increased.20 Correspondingly,
the average age of the testate decedent was higher than that of the intestate
decedent whose estate was administered. 21 The fact that the ratio of testacy to
intestacy climbed steadily with increasing age22 led the authors of the Cleveland study to conclude: "If everyone lived his three score and ten years it is
probable that over 80 percent of the population would have made wills. "23

Age appears to be the major variable accounting for the low rate of testation
among the young and the high rate among the old,24 while wealth, occupation,
18. The 37% figure was derived from probate and inheritance tax records in the two
New York counties. Powell & Looker, supra note 16, at 923 (chart 1). The 69% figure is
reported in SUSSMAN, supra note 13, at 64. During the intervening years between these
studies an analysis of 415 probate proceedings in Dane County (Madison), Wisconsin for
the years 1929, 1934, 1939, 1941, and 1944 showed an overall testation rate of 47%. Ward &
Beuscher, supra note 12, at 411. A survey conducted in 1949 of 30 counties in 17 states indicated a testacy rate of 53%. 89 TR. & EsTr. 414 (table 1) (1950). This figure rose in Cook
County to 60% for 1953 and 55% for 1957. Dunham, supra note 9, at 244 (table 2). A 1959
survey of 53 counties in 31 states indicated that the testacy rate among probated estates had
risen to 60%. 99 TR. & EST. 414 (table 1) (1960). In comparing data from these sources,
consideration must be given to the divergent methodologies utilized in the surveys and the
differing characters of the communities surveyed. For example, the survey in Powell &
Looker, supra note 16, relied heavily on tax records.
19. SUSSMAN, supra note 13, at 62-82; Dunham, supra note 9, at 248-51, 263-66; Ward &
Beuscher, supra note 12, at 396-40.1.
20. In the Dane County study, decedents in the 70-90 year range had the highest percentage of probate administered estates. Ward & Beuscher, supra note 12, at 397. See also
Dunham, supra note 9, at 243.
21. See, e.g., SUSSMAN, supra note 13, at 65. The average age for the testate decedent was
69.6; for the intestate, 63.7. Among the survivors, whose average age was 48.4, testators were
also older. Their average age was 52.5, as compared to 42.7 for those still intestate. Id. at 68.
22. In the Cook County study, 100% of those decedents over 80 and 56% of those in the
70-79 age range were testate. Dunham, supra note 9, at 248. In the Cleveland sample, the
testacy rate climbed steadily from 0.0% in the 21-29 age group to 83.3% in the 90-99 age
group. Professor Sussman attributed the great jump in the testacy rate in the Cook County
study to the small number of estates in the sample. SUSSMAN, supra note 13, at 65 n.1l.
23. SUSSMAN, supra note 13, at 68. Interviews conducted as part of the Cleveland study
disclosed that 45% of the people who died testate made their first will between the ages of
31 and 45; 21.6% did so between 21 and 30; 23.7% did so between 46 and 60; and only 9.7%
waited until over age 60. Id. at 69.
24. Mulder, supranote 10, at 311.
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and social status are important variables among the middle age group. Wealth

and occupation factors are interrelated. The occupations most likely to produce a testate decedent are also most likely to result in greater wealth accumulation.25 Both the Cleveland and Cook County studies found that the

average probate estate of the testate decedent was several times larger than
that of the intestate decedent.26 The positive correlation of wealth with testacy
is equally evident among the living, where the number of persons having wills
27
increases as monthly income rises.
Empirical studies also demonstrate the frequent inadequacy of available
intestate distribution schemes by pointing out frequently followed patterns of
testate distribution which deviate from the typical intestate succession statute.
One of the most common deviations occurs when the decedent is survived by a
spouse and children. Under these circumstances the typical intestacy statute
gives one-third or one-half of the estate to the spouse with the remainder to
the children.28 In marked contrast, the overwhelming majority of testators
studied gave all their property to their spouse in such a situation,- probably
motivated in part by a desire to avoid protective proceedings for minor
children.3 0 Assuming that intestates and their heirs would share similar views
with regard to the most desirable distribution of the intestate's property, an
approximate determination can be made as to how an intestate would have
chosen to distribute his property by determining how his heirs have voluntarily
redistributed that property. When survivors of intestate decedents were interviewed, it was discovered that in a majority of cases the heirs had voluntarily
redistributed the estates in a manner whereby the spouse received a larger share
25. The occupations among which higher testacy rates were found to occur were administrators and professionals (SUSSMAN, supra note 13, at 76-77) and proprietors (Dunham,
Eupra note 9, at 248). The Dane County study found no significant correlation between
occupational status and testacy except among those whose occupation was given as "retired";
here, the actual factor was probably age rather than occupation. Ward & Beuscher, supra
note 12, at 412. This is borne out by the authors of the Cleveland study, who concluded that
occupation was no longer significant after age 60. SUSSMAN, supra note 13, at 76.
26. SUSSMAN, supra note 13, at 74; Dunham, supra note 9, at 250, 264. Similar statistics
are reported in Powell & Looker, supra note 16, at 936-38; and in Ward & Beuscher, supra
note 12, at 412 (table 9).
27. SUSSMAN, supra note 13, at 75-76. The only variation in this steady rise was a comparatively high rate of testation among those with monthly incomes below $400. This discrepancy was really a function of age, as a large number of persons aged 60 and over were
found to have incomes at this level.
28. R. POwELL, REAL PROPERTY ff995 (1970). See FLA. STAT. §732.102 (1977) which gives
the spouse at least one-half of the estate.
29. In the Chicago sample, 100%, of those testators survived by both spouse and issue
left their entire estate to the spouse. Dunham, supra note 9, at 252. Among both the decedent and survivor populations analyzed in the Cleveland study, the corresponding figure
was approximately 85%. SUSSMAN, supra note 13, at 89. When the decedent was wealthy or
when the decedent's children were born of more than one marriage, the preference for the
spouse was less common. Id. at 90-95.
30. For a discussion of the problems created by leaving property to minors, especially
from the viewpoint of the guardian, see Committee on Administration and Distribution of
Decedents' Estates, Section of Real Property, Probate and Trust Law, ABA, Estate Distributions to Minors, 5 REAL PROP., PROB. & TR. J. 486 (1970).
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than he or she had been given under the applicable intestacy statute. 31 The
Uniform Probate Code, which designed its intestate scheme for the decedent of
"modest means", follows this redistribution trend by giving the first $50,000
plus one-half the balance of the estate to the surviving spouse under certain
32
conditions.
The second most frequent situation in which testators deviated from the
typical intestacy scheme occurred when the testator was survived by children
but not by a spouse. The equality of distribution among children uniformly
provided by intestacy statutes"3 was not followed by a significant number of
testators among the study groups, especially as to adult issue.3 4 Another less
frequent deviation occurred when a number of testators selected the spouse of
a deceased child as a substitute taker in preference to the testator's collateral
relatives s When the only survivors were collateral relatives more distant than
siblings of the decedent, deviations from the intestacy statutes became pronounced s6

Although studies such as these provide the only tools presently available
for approximating the likely dispositive intentions of an average intestate, they
have inherent limitations, the most serious of which is that the deviation from
the intestate distribution pattern for a random sample of testate estates is not
necessarily an accurate reflection of the desires of the intestate population generally. The testate group is self-selecting. Moreover, it has been demonstrated
that this group tends to be older and wealthier than the intestate group. These
variations are likely to result in some differences in dispositive intention. The
Cleveland study attempted to minimize these inherent limitations by interviewing survivors of intestate decedents to determine their level of satisfaction
with the statutory intestate scheme.37 The views of survivors, however, may not
coincide with those of the intestate decedent. Although such studies provide
some valuable clues about the dispositive intentions of the intestate population, their limitations should be kept in mind in considering reformation or
adequacy of any intestate scheme. A more accurate method of approximating
31. In 77% of the instances where an intestate decedent was survived by both spouse and
lineal descendents or ascendents, redistribution gave the spouse either all of the estate or
more than his or her intestate share.

SUSSMAN,

supra note 13, at 126. It is interesting to note

that in instances where redistribution could not be effected because one or more of the heirs
were minor children, survivors reported extreme frustration, particularly when real estate was
involved. Id. at 131-33.
32. UNIFORM PROBATE CODE §2-102(3) (1975). See also FLA. STAT. §732.102 (1977) (allows
surviving spouse $20,000 + 1/2 of balance if additional condition met that there be surviving
issue who are also issue of the surviving spouse).
33. See, e.g., UNIFORM PROBATE CODE §2-103 (1975); FLA. STAT. §732.103, .104 (1977);
Onio REV. CODE ANN. §2105.06 (1968).
34. Sixty-eight and one-half percent of testators survived only by children in the Cook
County samples did not distribute their estate equally among those children. Dunham, supra
note 9, at 254. The Cleveland study revealed a 53% deviation from the intestacy law pattern
when all children were adults, but in the survivor sample, where minor children were more
prevalent, distribution was almost entirely equal. SUSSMAN, supra note 13, at 97-98.
35. Dunham, supra note 9, at 283-84.
36. Id. at 252 (table 9), 255.
37. See note 13 supra.
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the dispositive intentions of intestate decedents would be to conduct a random

sampling of people who do not presently have a will. The results of such a
survey would provide a better basis for reforming the intestacy laws by taking
into account the key variables of age, wealth, marital status, and number of
children.38 An even more satisfactory solution would be the simplification of
the time, expense, and "mystique" of will-making to the point where the vast
majority of the population would die testate and, therefore, with a more individually tailored succession scheme than any intestate succession law could
provide.
The typical intestate decedents are the young and those of modest means
and lower occupational status. The periodic campaigns of the organized bar
to persuade people to write wills do not seem to have had a great impact on
these groups. Although inertia and an unwillingness on the part of the young
to prepare for the ostensibly distant event of death may account substantially
for the low testacy rate in this segment of the population, the authors also
suspect that many of these people are deterred from will-making by the anticipated attorney's fee or perhaps by a general reluctance to employ an attorney.39
Another problem occurs when a testator dies with an outdated will. Over
one-half of the testate decedents in the Cleveland study4o and nearly one-third
of the testate decedents in the Chicago study41 had their property probated
under wills that were more than five years old. It is likely that a significant
percentage of these testators realized major changes in their family situations
or property holdings after the execution of these wills which could have altered
their dispositive intentions as reflected therein. If the cost and effort of making
codicils or new wills deterred many of those testators from updating their
estate distribution schemes, the ability to inexpensively and quickly make a
new will should reduce the percentage of those dying with outdated wills.
The most common reason given by people interviewed in the Cleveland
study who neither had a will nor were planning to make one was their lack of
property.42 People with wills cited personal circumstances such as marriage,
the birth of a child, or a recent personal experience with death, as the causative
factors for their will-making. Interviewees who indicated that they planned to
have a will drafted in the future generally gave more abstract reasons that
appeared to be associated with the perceived advantages' of having a will. 43
Although the study does not indicate that cost was mentioned by the intestate
group, it would be interesting to conduct a survey in an effort to determine if
88. Professor Alison Dunham made a pilot survey of the type suggested. Only 4% of the
small group surveyed chose the statutory scheme for a hypothetical intestate. Professor
Dunham did note that a statistically valid sample might be a valuable aid in redrafting the
intestacy laws. Dunham, supra note 9, at 259-63.
89. A similar belief is expressed in Welman, supra note 2, at 207.
40. SussmANu, supra note 13, at 66.
41. Dunham, supra note 9, at 279. See also Journeay, Will Making Habits, 97 TR. & Esr.

713 (1958).
42. Fifty-two of the 92 members of the survivor population who neither had a will nor
intended to execute one cited this reason. SussMAN, supra note 13, at 202.
43. Id. at 202-06. See also Dunham, supra note 9, at 249.
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it is as important a factor as the authors suspect. The enormous popularity of
Norman Dacey's book, How TO AVOID PROBATE, which was designed to save
probate costs rather than will costs, 44 tends to lend some support to the authors'
suspicions.
It should be noted that a simplified will-making process will be of no value
to those who have consciously chosen their state's intestate distribution scheme.
Those who have so chosen, however, would seem to represent an exceedingly
small group if the dissatisfaction with the intestacy scheme expressed by the
survivors in the Cleveland study is valid for the general population. 45 For
those who do not intend to choose intestacy, but who risk dying intestate because they postponed for i:oo long a trip to a lawyer to make a will, the
simplified form will proposed by the authors should be appealing: it can be
relatively inexpensive; it is written so that the average person without substantial assets or a complex family situation can complete it with minimal
assistance; and, properly safeguarded, it should not be any more susceptible to
construction actions or will contests than other wills in common use today.
THE QUESTIONNAIRE WILL FoRM
The authors have drafted a sample questionnaire will form and a set of
instructions46 to demonstrate the feasibility of such an approach. These are not
intended for execution by any prospective testator. Although drawn to comply
with the general rules governing wills, the form and instructions would obviously need to be specially tailored for each jurisdiction to properly reflect
local rules. It is also important to recognize that this is a first generation form
which can undoubtedly be improved.
A chief goal of the questionnaire will form is to facilitate testacy by greatly
reducing the cost of obtaining a simple will and minimizing the mystique of
will-making. Because the attorney's fee is the principal cost in the present willmaking process, this goal can only be achieved by reducing or eliminating the
need for his time where a simple estate plan is involved. The proposed form
is not intended to replace or supplant the lawyers' key role in the will drafting
and estate planning process. 47 Rather, it is designed to afford an identifiable
group of people - those who normally would not consult a lawyer to have a
traditional formal will prepared - the opportunity to devise property in an

44. N. DACEY, HOW TO Avoso PROBATE (1965). The book topped the best seller lists for
most of 1966. Among the reasons given for probate avoidance were that probate is expensive,
time consuming, and public. Id. at 6.
45. SUSSMAN, supra note 13, at 146. Only 18 of 92 survivors of those without wills opted
for the statutory distributive scheme. Id. at 202. However, it should be noted that at least
one author has interpreted the 50% intestacy rate as indicative of the probability that serious
disaffection with the intestacy laws does not exist. Browder, Recent Patterns of Testate

Succession in the United States and England, 67 MICH. L. REv. 1303, 1313 (1968).
46. See app. infra.
47. Among the factors which have been noted as likely to keep estate planning thriving
are increasing affluence, growing investment complexity, and frequency of multiple marriages.
Wellman, supra note 2, at 208.
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expedient and inexpensive fashion. One way of achieving this goal is to develop a will which a layman can "write" with a minimal amount of assistance. 4
In order to facilitate the layman's completion of his will, the proposed
sample will was constructed in questionnaire form rather than in the traditional narrative form. It did not seem feasible to develop a method whereby a
layman could write a traditional narrative will because of the difficulty he
would have in translating his estate plan into the proper legal terminology.
Narrative wills have been subject to much analysis and interpretation by the
courts for many years, with even the simplest phrases having special legal
meanings and implications not often understood by the layman. The complexity and technicalities of a "do-it-yourself" narrative will would likely result
in a high incidence of confusion and significant errors by the testator in
translating his estate plan into will form.49
Thus, the authors concluded that the most feasible approach was to develop
a questionnaire with questions and answer blanks designed in such a way that
it could be satisfactorily completed by the average layman with minimal or no
supervision. Consequently, instructions are needed to enable the testator himself to make intelligent decisions without expert assistance. Although the
complexity of any estate planning and will-making process requires that these
instructions be fairly elaborate, they should be far less complex and confusing
than the instructions accompanying the long form annual income tax return.
Because many prospective testators would be confused by a cumbersome form
and complicated instructions, the form itself should be kept short and simple,
with the number of available choices sharply limited to those most likely to be
needed by the group for whom the form is intended. This is the same group
for whom attorneys generally draft a simple will: those persons with relatively
straightforward testamentary wishes, no unusual problem assets, and no need
for tax planning in conjunction with their estate plan.50
Limitation of the number of available choices will also decrease the risk
that a testator might make a disposition of his property in one section of the
will contradictory to a disposition made in another section. In the process of
drafting a long form questionnaire will it was soon discovered that the op48. The average person lists estate planning as an area in which he would like legal
advice. Wellman, supra note 2, at 206. In most cases the simplest and cheapest estate plan
would be a simple will followed by probate. Sheard, supra note 2, at 71. An assembly on
death, taxes, and family property has concluded: "[I]t is desirable that readily available
options in statutory or other form be developed to permit the simplified and inexpensive
creation of both trusts and nontrust dispositions by will in a manner analogous to, but more
diverse than present legislation concerning gifts to minors." American Assembly on Death,
Taxes, and Family Property, Death, Taxes, and Family Property: Final Report of the American Assembly, 63 A.B.A.J. 86, 88 (1977). Indeed, this questionnaire will provides, by its form,
some guidance for the average testator, unlike the freely structured holograph which some
jurisdictions permit as an alternative to a formal lawyer-drafted will. See, e.g., UNIrORM
PROBATE CODE §2-505 (1975); FLA. STAT. §732.502 (1977); N.C. GEN. STAT. §31-3.2,3.4 (1976).

49. For a tongue-in-cheek commentary on some of the consequences of a "do-it-yourself"
narrative will, see MacLeod, Drawing Your Own Will, 113 TR. & EST. 66 (1974).

50. Tax planning problems may be of concern to far fewer persons after 1981 when the
$47,000 unified credit will be fully phased in and will greatly reduce the number of estates
subject to an estate tax. See I.R.C. §2010.
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portunity for contradictions increased geometrically as the number of choices
increased. 51 Those contradictions which occur despite all efforts to eliminate
them can be resolved by adopting a rule of construction as to whether the first
or last contradictory disposition controls. Contrary to the traditional rule of
construction applied to narrative wills,5? it is preferable to adopt the rule that
the first disposition controls as to the sample questionnaire form because the
more important dispositions are likely to be made in the first sections of the
sample form. The instructions should clearly set forth the rule to be followed.
In the process of writing and critiquing earlier drafts of the questionnaire
form, several principles of questionnaire will drafting have evolved which the
authors believe have general application to questionnaire wills. Initially, it is
of primary importance that the questionnaire and instructions be written in
language comprehensible to the average person. This is a difficult principle to
apply because there are often no common words or short phrases that are
accurate synonyms for legal terms. For example, it is not easy to draft a short
question in everyday language asking whether the testator wants his property
to be distributed to the children of a beneficiary "per stirpes" or "per capita."
This kind of problem was often ultimately resolved by drafting a series of
simple alternatives for the sample questionnaire form which are explained in
more detail in the instructions. 5 3 Although not used in the instructions given,
examples might be utilized to add clarity in some situations.
Straightforward information can only be elicited from the testator by a
"fill in the blank" format. Some consideration should be given to whether
the instructions should indicate a preference for answers that are typed or in
the testator's own handwriting. Completion in the testator's own handwriting
buttresses the authenticity of the will, but this may be offset by a decrease in
legibility.
Utmost care must also be taken to insure that unused sections of the form
are not completed after its execution, either by the testator or by another, in
an attempt to change the original disposition. This problem is not too serious
in the sample short form as nearly all blanks would necessarily be completed.
A longer questionnaire form, however, could pose a more serious hazard because it would provide more elaborate choices and would be likely to contain
unused sections. The instructions for the sample form direct the testator to
write the word "cancel" and his name through any unused sections. He is also
informed that this cancellation controls over any completed answers in this
section. Of course, the testator might, contrary to the instructions, use this
51. For example, when the authors attempted to construct a series of multi-generational
antilapse choices, inherent contradictions proved nearly impossible to avoid.
52. In the event of irreconcilable conflicting dispositions, the traditional rule requires
that the last stated disposition shall control. See, e.g., CAL. PROB. CODE §103 (West 1956);
FLA. STAT. §732.6005 (1977); GA. CODE §113-407 (1975). See also In re Fromm's Estate, 5 Cal.
App. 3d 297, 85 Cal. Rptr. 73 (1970); Estate of Rogers v. First Nat'l Bank of Fort Lauderdale,
180 So. 2d 167 (Fla. 2d D.C.A. 1965); Williams v. Cowan, 226 Ga. 319, 174 S.E.2d 789 (1970);
Weilmuenster v. Swanner, 404 Ill. 21, 87 N.E.2d 756 (1949); Kirk's Adm'r v. Massie, 290 Ky.
960, 162 S.W.2d 783 (1942).
53. See Sample Short Form Questionnaire Will (hereinafter cited as Sample Will), Part
II, Section A, Paragraph 4, app. infra Instruction Sheet, app. infra.
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technique after execution in an attempt to revoke a disposition."5 The ease with
which a new form will or codicil can be executed, however, should make this
an infrequent occurrence. Another drawback in allowing a testator to omit or
cancel sections of the form is that an injudicious use of this technique may
upset a sound estate plan. This is a risk, however, that should be placed on the
testator once the instructions have informed him of the proper use of cancellation.5s
The instructions for the sample form, which are essential to educate and
guide the testator in satisfactorily completing the questionnaire, are organized
by part and section to correspond to the same numbered parts and sections of
the questionnaire itself. In fact, because the instructions and the information,
assumptions and explanations embodied therein are an important part of the
framework within which the testator's choices are made in the questionnaire,
the instructions are intended to- constitute a part of the will. It is envisioned
that they would be probated with the questionnaire will form so that the
definitions in the instructions would explain any ambiguity and thus assure
the requisite degree of certainty.U
Drafting instructions which attempted to educate a testator in the rudiments of estate planning led to a basic departure from tradition in the format
of the will. It became apparent to the authors that the residuary clause, which
is usually designed to pass the bulk of the testator's property to his closest
relatives, would be less susceptible to the unintentional encroachment of -the
testator if, in filling out the questionnaire, the decision concerning the disposition of the bulk of his property was made by him before consideration of any
54. Partial revocation by physical act can be accomplished only in a few jurisdictions.
See, e.g., In re Okowitz's Estate, 403 Pa. 82, 169 A.2d 84 (1961). Even jurisdictions perniitting
such partial revocation do not allow additions to the will unless the requisite formalitieshave
been observed. See, e.g., Johnson v. Johnson, 21 Conn. Supp. 126, 145 A.2d 759 (1958). Where
there is no specific statutory mention of partial revocation, however, the weight of authority
is that statutes permitting revocation by physical act are intended to permit revocation only
of the entire will. See, e.g., Estate of Shifflet v. Shifflet, 170 So. 2d 96 (Fla. 3d D.C.A. 1965)
reh'g denied, (1965); Estate of Minsinger v. United States Nat'l Bank of'Porfland, 288 Or. 218,
364 P.2d 615 (1961); ALA. CODE tit. 61, §26 (1974); FLA. STAT. §732.506 (1977).
When an impermissible partial revocation is apparent on the face of the instrument in
a jurisdiction where only total revocation is permitted, the result will invariably depend
upon a determination of whether there was an intent to revoke the entire will. As a general
rule, where the attempted cancellation is viewed as sufficiently material, the entire document
will be deemed revoked. See, e.g., Howard v. Cotton, 223 Ga. 118, 153 S.E.2d 557 (1967); GA.
CODE §113-404 (1975). Absent a determination of the requisite intent to totally revoke, the
will is generally admitted to probate and given effect as originally written, with, the aitempted partial revocation ignored. See, e.g., Calhoun v. Thomas, 274 Ala. 111, 145 So. 2d
789 (1962); Estate of Shiffiet v. Shifflet, 170 So. 2d 96 (Fla. 3d D.C.A. 1965); In re Steffenhagen's Will, 77 Misc. 2d 624, 853 N.Y.S.2d 361 (Sur. Ct. 1974).
55. For sample instructions on this point, see Instruction Sheet, Paragraph 2(b), app.
infra.
56. An alternative to probate of the instructions, which would reduce considerably the
number of pages probated, would be to incorporate the instruction sheet under the doctrine
of incorporation by reference so that it is available for clarification or explanation- with
regard to terms and intent in the form. If such use of the doctrine were to be made, a clear
statement to that effect should appear in Part I of the Sample Will.
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specific bequests. Because the testator should consider his specific dispositions
with that priority in mind, that order was followed in the sample questionnaire. Listing the "residue" as the first dispositive item in the form will
naturally led to renaming it with the more fitting designation, "Bulk of the
Property."5 7
The instructions encourage the testator to restrict the number of beneficiaries of his munificence by stressing the negative aspects of multiple gifts
when the estate is small. They also include the conformity-inducing statement
55
that most testators leave their property to "close family members." In spite
of these suggestions, testamentary freedom is preserved as the testator is provided with sufficient blanks in which to name several recipients so that he can
engage in substantial gift-splitting if he so desires.
Choice has been intentionally limited in other sections of the questionnaire
form. In some sections limitation has been achieved by the mechanical expedient of leaving space for only two choices. This method was utilized when
the testator was asked to appoint an executor and name guardians for minor
children. 59 In sections where the testator must indicate what disposition is to
be made of his property if a named taker predeceases him, the form asks the
60
testator to rank by number four alternate choices. While an open-ended
question could have been used here in recognition of the fact that there are
myriad possible preferences, that alternative would have greately increased the
possible occurrence of confusing dispositions.
Another method utilized to preserve a choice for the testator while at the
same time encouraging him to make what the authors think is, in most
instances, the better choice was to make that option automatic unless the
testator expressly indicated another preference. For example, most estate
planners agree that requiring a trustee to post bond often causes the estate
unnecessary expense. The provision dealing with this requirement is phrased
so that, unless a contrary indication is made by the testator, a bond need not
be posted. In those situations where it is preferable that the trustee be required to post a bond, the testator can clearly indicate this preference by
filling in a blank. 1
In a few instances, simple declaratory statements are set forth in the form.
In such instances, the testator is not given an opportunity to accept or reject
such statements, because little or no purpose would be served by providing the
testator with a choice. An example is the declaration that the form operates
to revoke all former wills.6 2 Usually such statements are included because their
absence might create ambiguity and because their inclusion will preclude any
doubt on this point by either the testator or any subsequent reader of the form.
57. Sample Will, Part II, Section A, app. infra.
58. Instruction Sheet, Paragraph I, app. infra.
59. Sample Will, Part I, Section B, Paragraph 1 & Part III, Section A, app. infra.
60. Sample Will, Part II, Section A, Paragraph 4, app. infra. At least one commentator
has expressed the opinion that two of these alternatives "should be brought to [the
testator's] attention" with another of the four given alternatives mentioned as a possible
preference. Browder, supra note 45, at 1323.
61. Sample Will, Part III, Section A, Paragraph 4, app. infra.
62. Sample Will, Part I, Section A, Paragraph 2, app. infra.
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It must be admitted that the questionnaire will form and instructions
necessarily influence testators in the selection of an estate plan. This influence
may be subtle or even unintentional, such as in the organization of the form
and the manner in which the questions are phrased. A balance must be maintained between testamentary freedom and the natural predeliction of any form
drafter to impose his own views of what constitutes a good estate plan upon
the testator. However, this same problem is often encountered with narrative
wills, where the testator's own wishes can be changed and rearranged by his
attorney in the course of the attorney's preparation of the will in accordance
with that attorney's view of the appropriate estate plan for his client. While
the authors have endeavored to strike what they regard as a fair balance, the
traditional narrative will would remain available to any testator who is unhappy with the sample questionnaire will form.
The questionnaire will appears to offer several significant advantages over
the narrative will in addition to savings in time and cost. One anticipated'
advantage is that the simplified language of the form and instructions may
facilitate the testator's own educated selection of an estate plan and induce
better comprehension of the effect of his will. Questions' which the testator
must personally answer will force him to determine his own estate plan. The
fact that legal terminology inust necessarily be minimized in order for the
testator to properly complete the form concomitantly increases the testator's
ability to understand the terms of his will.
Before drafting a narrative will, the attorney-draftsman elicits information
from the testator by asking questions similar to those contained in the questionnaire will. The proposed questionnaire will form bears some resemblance
to the form checklists many attorneys use to ensure that all of the relevant
information about a prospective testator is obtained.63 Using his knowledge
of estate planning, the attorney-draftsman translates the answers into narrative
form utilizing legal terminology in an effort to achieve what he understands
to be the testator's desires. On the other hand, the questionnaire will becomes
the will itself once it is filled out by the testator, with no rearranging or rephrasing of the testator's own indicated words and choices. With the translation which occurs in the narrative will-making process thus eliminated, the
opportunity for unintentionally frustrating the testator's intent or allowing
ambiguity to creep in is theoretically decreased.
The sample short form will could easily be expanded and adapted to a
more complex long form will. A more elaborate form was not included because
the vast majority of the less affluent have little need for a complicated will.
Moreover, the average testator would probably require substantial legal assistance to complete such a form. Use of a more elaborate questionnaire will
form rather than the usual narrative form by an attorney, however, would free
him from the task of translating the testator's desires with regard to his estate
plan into custom-made narrative and thus eliminate the resulting risk of
ambiguity or inaccuracy in the translation.

63.

See, e.g., Corcoran, Draftinga Modern Will, 16 PRAc. LAW. 13 (1970).
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A questionnaire will would be vulnerable to the same challenges as a
narrative will, such as lack. of testamentary capacity to make a will, undue
influence, improper execution, or revocation by the testator. The fact that the
will is basically in question and answer format should not prevent its probate
in any jurisdiction so long as the will has been properly executed. 64 Ultimately,
form wills should be unlikely to cause will construction litigation. Initially,
however, questionnaire wills might be subject to challenges involving construction of the form questions themselves. These lawsuits can be minimized if the
set of instructions is also probated as part of the will or incorporated by reference in the will. If a jurisdiction were to choose to probate the instructions
with the will, challenges to the probate of the set of instructions could be
avoided either by printing both instructions and questionnaire in a single
booklet, or by attaching them together as the first step in execution. In addition, the questionnaire itself should indicate that not only the form, but the
instruction sheet as well, axe together meant to constitute the last will and
testament of the testator.
This sample questionnaire will form has been designed to be completed by
the average testator without assistance. The authors have presumed that these
testators are persons who would not have consulted an attorney to make a
will. Nevertheless, it is likely that most testators would welcome the aid that
could be provided by a trained paraprofessional supervised and located in an
attorney's office or in a government office. If paraprofessionals were used as a
matter of course, maximum benefit would be derived, especially if they worked
in conjunction with and as an adjunct to the jurisdiction's probate court. 65
Indeed, use of a more elaborate questionnaire will would probably require
some paraprofessional assistance and, in most cases, the services of an attorney
skilled in estate planning.
A paraprofessional should be able to answer immediately any questions
that arise while the testator is completing the form, thus keeping the task from
becoming too laborious and time-consuming for the testator. The paraprofessional could also check the form for obvious mistakes or omissions. This
would diminish the likelihood of the occurrence of problems such as inconsistent dispositions of property or misunderstandings as to the effect of cancelling a section of the will. Extensive use of paraprofessionals may also minimize
challenges to the validity of wills on the ground of improper execution. Ex64. In the vast majority of jurisdictions, statutes mandate only that a will be in writing
and executed with the proper formalities. See CONN. GEN. STAT. §45-161 (1977); Mo. REv. STAT.
§474.320 (1969); N.Y. EST. PowEEs & TRUSTs LAW §3-2.1 (McKinney 1967); PA. STAT. ANN. tit.
20, §2502 (Purdon 1975). So long as testamentary intent is clearly evidenced, the cases are
unanimous in holding that any document which complies with these formalities can be given
effect as a will. See, e.g., DePass v. Kan. Masonic Home, 132 Fla. 445, 181 So. 410 (1938);
McKinley v. McKinley, 286 Ky. 484, 151 S.W.2d 392 (1941); In re Moore's Estate, 443 Pa. 477,
277 A.2d 825 (1971). A few jurisdictions also statutorily specify that no particular form is
required. See FLA. STAT. §732.502 (1977); GA. CODE §113-102 (1975).
65. It has been suggested that nonlawyers might perform some functions that traditionally
have been reserved for lawyers, particularly in the area of will drafting. American Assembly
on Death, Taxes, and Family Property, supra note 48, at 88.
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ecution under the supervision of a paraprofessional could be treated as conclusively proper with regard to the formalities, just as self-proved wills are
treated under the Uniform Probate Code.68
As the sample form is not designed for use in any particular jurisdiction,
forms and instructions must necessarily be prepared to comply with the law
of each state. Ideally, the legislation officially sanctioning the form will would
provide for the appointment of a committee of experts which would periodically review the available forms and instructions in that jurisdiction in
light of experience gained through their use.67 Furthermore, such enabling
legislation might also incorporate by reference into the form will as many
broad powers as are necessary. Many states already provide broad statutory
fiduciary powers which can be incoporated into wills and trusts by specific
reference.6 8
There is no reason why a properly executed will could not be filed for
recordation in a government office in much the same way that a deed to real
estate can be recorded. Such recordation should help to clarify any question as
to whether a particular decedent had died testate.69 Proof of the contents of
lost wills would also be facilitated if recordation of the will were readily
available at a nominal charge. It is not envisioned that recordation would
be necessary to give a will validity, nor should it unduly impinge upon
testamentary freedom by making revocation difficult. The testator should be
able to revoke a recorded will by simply executing a later will, regardless of
whether the subsequent will is recorded or not.
The recordation scheme should also allow for revocation of a recorded will
by permitting the testator to request the clerk to make an annotation of the
testator's revocation as an entry on the recorded copy itself.7 0 It might be neces66. See UNIFOR PROBATE CODE §2-504 (1975). The authors recognize that attorneyemployed paraprofessionals would be of equal help with regard to checking inconsistencies
and cancellations and overseeing execution. However, there is merit to executing and recording in the same place if the authors' proposal that the form will be recorded is accepted.
The paraprofessional would have to be a court officer in order to accomplish this result.
67. The actual development of will forms and instructions could either be left to the
free enterprise system or removed from that economic sphere by exclusive promulgation of
officially approved forms and instructions. Interplay between the two might be allowed by
permitting the private development of forms and instructions and at the same time having
one or more officially approved sets of forms and instructions.
68. See, e.g., FLA. STAT. §737.401 (1977); GA. CODE §§108-1201 to 1205 (Supp. 1976).
69. Recordation of a will would not be conclusive proof of testacy, however, as the will
might have been revoked subsequent to recordation, or might be invalid.
70. The enabling legislation could provide alternative methods of revocation similar to
those now allowed under the Uniform Anatomical Gift Act, which has been adopted in substantially the same form in every jurisdiction. See, e.g., FLA. STAT. §§732.910 to .921 (1977);
KAN. STAT. ANN. §§65-3209 to 3217 (Vernon 1976); Nxv. Rnv. STAT. §§451.500 to .585 (1973);
PA. STAT. ANN. tit. 20, §§8601-8607 (Purdon 1975). Section 6 of the Uniform Act, while
authorizing revocation by execution and delivery of a signed statement to that effect, recognizes the continued effectiveness of all valid procedures for will revocation.
Under this type of scheme, recordation of a subsequently revoked will would stand as a
semipermanent notation on the original document in much the same way as does notation of
anatomical gift on 2 driver's license in those jurisdictions which authorize this procedure.
See, e.g., ARK. STAT. ANN. §82.410.14 (1976); GA. CODE §§92A-465 to -466 (1975); TENN. CODE
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sary to modify the rules in some jurisdictions concerning physical revocation
of a will whose contents have been recorded. However, eliminating the right
of physical revocation is a significant impediment to the exercise of testamentary freedom. Perhaps revocation of a recorded will by physical destruction
of the original will in accordance with a given jurisdiction's statutory provisons
without any recorded information of revocation should be given effect. Presently, there is a presumption in many jurisdictions that a nonexistent will has
been revoked rather than lost.71 If the testator has gone to the trouble of
recordation, the presumption might logically be reversed so that a nonexistent
7 2
will would be presumed lost rather than revoked.
As in the case of land recording statutes, recordation may not eliminate all
challenges to the validity of a particular will. Just as a properly recorded deed
can be attacked for failure of delivery,73 a properly recorded will could be challenged on grounds such as lack of testamentary capacity, fraud or undue influence, or subsequent revocation74

ANN. §53-4205(f) (1977). The authors considered recommending an approach similar to that
taken by Utah, where a registered statement of anatomical gift serves as prima fade evidence
that a valid and effective gift has been made unless and until a duly executed statement of
revocation is subsequently filed. UTAH CODE ANN. §§26-26-6 to -7 (1953). This, however, was
considered too restrictive for adaptation to the wills area as it totally precludes the traditional methods of revocation.
71. The presumption that a will which cannot be found after the testator's death has
been destroyed with intent to revoke is frequently recognized by statute. See, e.g., GA. CODE
§113-611 (1975); OHIo REv. CODE ANN. §2107.26 (1976). Even where the statutes are silent,
however, such a presumption is often judicially recognized. See, e.g., In re Ever's Estate, 160
Fla. 225, 34 So. 2d 561 (1948); Mingo v. Mingo, 507 S.W.2d 310 (Tex. Civ. App. 1974). More
than one court has specifically ruled that the existence of a statute delineating "exclusive"
methods of revocation which do not include this presumption does not preclude its application. See, e.g., McCellan v. Owens, 335 Mo. 884, 74 S.W.2d 570 (1934). The effect of the presumption is to place upon the proponent of the will the burden of proving nonrevocation.
See, e.g., Barksdale v. Pendergrass, 294 Ala. 526, 319 So. 2d 267 (1975); In re Washington's
Estate, 56 So. 2d 545 (Fla. 1952); In re Newman's Estate, 164 Mont. 15, 518 P.2d 800 (1974).
72. The presumption of loss arises in many jurisdictions once it has been proven that
the will was neither in the testator's possession nor accessible to him. See, e.g., In re Yost's
Estate, 117 So. 2d 753 (Fla. 3d D.C.A. 1960); Perschbacher v. Moseley, 75 N.M. 252, 403 P.2d
693 (1965); Berry v. Griffin, 531 S.W.2d 394 (Tex. Civ. App. 1975).
73. In the vast majority of jurisdictions recordation creates a presumption of valid delivery. See, e.g., Levy v. Cox, 22 Fla. 546 (1886); Hartley v. Stibor, 96 Idaho 157, 525 P.2d 352
(1974); Rebmann v. Rebmann, 384 S.W.2d 663 (Mo. 1964); Williams v. North Carolina Bd. of
Educ., 284 N.C. 588, 201 S.E.2d 889 (1974); DeGrassi v. DeGrassi, 533 S.W.2d 81 (Tex. Civ.
App. 1976). Contra, City of Auburn v. Mandarelli, 320 A.2d 22 (Me. 1974); Newbury v.
Parsons, 103 N.H. 96, 166 A.2d 231 (1960). This presumption, however, can be rebutted by
proof of the lack of intent to effectuate delivery. See, e.g., Lanigir v. Arden, 82 Nev. 28, 409
P.2d 891 (1966); Thornton v. Rains, 157 Tex. 65, 299 S.W.2d 287 (1957). In some jurisdictions,
the presumption is rebutted if recordation takes place after the death of the grantor. See, e.g.,
Corley v. Parson, 236 Ga. 346, 223 S.E. 2d 708 (1976). But see Jeppesen v. Jeppesen, 249 Iowa
702, 88 N.W.2d 633 (1958); Fike v. Harschbarger, 273 Md. 586, 332 A.2d 27 (1975); FLA. STAT.
§695.10 (1977). In other jurisdiction, delivery is not deemed to have taken place if the deed
was recorded without the knowledge or consent of the grantee. See, e.g., Gallagher v. Girote,
23 Ill. 2d 170, 177 N.E.2d 103 (1961).
74. The challenges listed in the text are not exclusive.
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It is logical that instruments which purport to affect the title to land would
be recorded in the office of the clerk of the county where the land is located. 5
On the other hand, people have become highly mobile in recent decades. The
testator who completed and records his questionnaire will in one county might
move several times during his lifetime and eventually die elsewhere. Thus,
if both recordation of the will and location of the index were confined
to a single county, the recordation scheme would be worthless in many cases.
In our computer age, however, a centralized national index of recorded wills
possibly keyed to the testators' social security numbers, could be easily maintained.76 Local clerks in whose office the will is recorded would supply the
recordation information to the national center. A simple search of the central
index would reveal the dates and places where all wills of a decedent were
recorded.
CONCLUSION

The sample short form questionnaire will suggested by the authors is
neither intended to be nor proposed as a solution to the recognized problem of
forced or accidental intestacy among a substantial segment of the population;
nor is it meant to be a substitute for the services of the estate planning professional. Rather, it is suggested as a means to provide a viable alternative to
those who would otherwise not exercise their freedom of testation. Undoubtedly, a proposal such as this, giving a "do-it-yourself" will to the unskilled and
unsophisticated layman, will be assailed by many as a radical and ill-conceived
departure from tradition. Such a departure, however, seems more than justified
in light of the number of outdated wills and the inadequacy of most intestate
77
distribution schemes.
The short form questionnaire will proposed here is an experimental form
which can undoubtedly be improved upon, especially when the use and probate of such wills for an extended period can serve as a basis for this improvement. The authors hope that their belief in the feasibility of the form will
approach as a solution to an established existing problem will generate sufficient interest to encourage others to further explore this method of testamentary disposition.
75. Recording statutes for real property uniformly require that recordation be in the
county where the property is located. E.g., GA. CODE §29-401 (1969); N.J. REv. STAT. §46:16-2
(1940); N.M. STAT. ANN. §71-2-1 (1953).
76. For much the same reasons, the authors of the Uniform Probate Code have suggested
the desirability of a central filing system with respect to wills deposited during the testator's
lifetime. UNIFORM PROBATE CODE §2-901, Comment (1975).
77. Leading professionals in the probate area have suggested that "a frank straightforward
attempt to provide reliable information for the do-it-yourselfer" may produce both a better
public image for the legal profession and - in the long run - more business as well. ABA
Section of Real Property, Probate and Trust Law, Committee on Trends, Probate and Trust
Division, Significant Current Trends in Probate and Trust Law - 1977, 12 REAL PROP., PROB. &
TR. J. 528, 533 (1977).
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APPENDIX
SAMPLE SHORT FORM
QUESTIONNAIRE WILL
Part I. GENERAL PROVISIONS
Section A. INTRODUCTION
now

Paragraph 1. I,
(Full name - first, middle, last)

in the

living at
(Street address)
County of

,

and State of

,

declare that this Form and Instruction Sheet are intended
to be my last Will and Testament. I am also known by the
name of
Paragraph 2. I know that this Will revokes any wills I may have made
before.
Paragraph 3. This Will is made in contemplation of the birth or adoption of any subsequent child or children.
Section B. THE EXECUTOR
Paragraph 1. Whom do you choose to serve as executor of your Will?
Write full name, relationship to you, if any, and present
address as completely as possible. Indicate your first choice
and write a second choice in case your first choice cannot,
or will not, act.
Ist choice:
2nd choice:
Paragraph 2. I authorize my executor to serve without posting bond.
Paragraph 3. I waive any requirement that my executor file an appraisal
of my estate.
Paragraph 4. I authorize my executor to pay from my estate any debts,
expenses, and taxes that might be due by reason of my
death without first having to obtain court approval.
Paragraph 5. I authorize my executor to sell any property necessary in
order to effectively carry out the distribution plan provided in my Will.

WILL OF
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Part II.

TRANSFER OF THE PROPERTY

Section A. THE BuLK OF THE PROPERTY
Paragraph 1. Purpose: This Section of my Will gives away any and all
property, wherever it may be located, which I own at the
time of my death, and which I do not give away later in
this Will as a Specific Gift or Cash Gift.
Paragraph 2. Person(s) and/or Organization(s) to receive the Bulk of
The Property:
Write the full name, relationship to you, and address
of any person(s) you want to have a share of your property.
Include any charity or other organization (write address)
you want to have a share of your property. Write the percent you want each to get. THE TOTAL OF ALL PERCENTAGES MUST EQUAL 100 PERCENT. Cancel any
lines not used by writing "Cancel" and signing your name,
taking up the entire unused space.

NAME

ADDRESS

RELATIONSHIP
TO YOU, IF ANY

PERCENT

Paragraph 3. If you gave your spouse any of your property in Paragraph
2 of this Section, decide now how you want to distribute
all of your property if yout spouse dies before you (or
within 30 days after you).
Write the full name, relationship to you, if any, and
address of any person and/or organization you want to
have a share. Write the percent you want each to get, with
the total of all percentages equalling 100 percent. Cancel
. any lines- not used by writing "Cancel" and signing your
name, taking up the entire unused space. R-EMEMBER,
this is an entirely new plan for disposing of all of your
property if your spouse is not alive when you die. You
are not disposing of just the part you would have given
to your spouse.

WILL OF

WILL OF
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NAME

ADDRESS

RELATIONSHIP
TO YOU, IF ANY

PERCENT

Paragraph 4. If any person other than your spouse named in Paragraphs
2 and/or 3 of this Section dies before you, indicate, by
numbering in order of preference, what you would like
done with the property that would have gone to that
person if he had been alive.
__

.__Given to the spouse of that dead person, if not
remarried.
Given to that person's lineal descendants living
at the time of your death, with each child of the
dead person taking an equal share of what would
have been the dead person's share had that person lived.
Given to the spouse and lineal descendants of
that dead person, the spouse taking a child's
share, and each child of the dead person taking
an equal share.
Divided equally among all the persons listed in
Paragraphs 2 or 3 of this Section, whichever is
applicable, who are living at the time of your
death.

Paragraph 5. No Section of this Will is intended to exercise any power
of appointment that I have at the time of my death.

WILL OF

https://scholarship.law.ufl.edu/flr/vol30/iss4/1

20

Hipple et al.: The Questionnaire Will: A Device to Facilitate Testamentary Freed
QUESTIONNAIRE WILL

CU

Q *"~
Cd 0P
1-1

--

WILL
OF
WILL OF

Published by UF Law Scholarship Repository, 1978

'-

I

p. 4
p. 4

21

Florida Law Review, Vol. 30, Iss. 4 [1978], Art. 1

UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XXX

Section C. CASH Gimts
Name, address, and relationship, if any, between you and the
person or organization you want to receive a cash gift from your
estate. Write "Cancel" and your own name on any lines not
used.
Name

Address

Relationship

Amount of Gift

$

1.
2.

$

3.
Part III.

CHILDREN

Section A.
Whom would you like to raise your children if they all are legal minors
when you die?
1st choice:
2nd choice:
Section B.
Paragraph 1. How old would you like each of your children to be before
he or she can have full control of his/her share of your
property?
Paragraph 2. If any child is below the age indicated above in Paragraph
1 of this Section to control the property, whom would you
like to hold the share for such child in trust? Write full
name, address and relationship to you, if any.
Name

Address

Relationship

1st choice:
2nd choice:
Paragraph 3. Anyone holding a child's share in trust will be able to use
the property and any income it earns for that child's reasonable support and education, and will have the power to
sell as much of the property as would be necessary to do
this, UNLESS you write "No" in the blank space.
Paragraph 4. Anyone who is holding a child's share in trust will be able
to serve without posting a bond UNLESS you write "No"
in the blank space.
WILL OF

WILL OF
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Part IV. CONCLUSION
Section A. My SIGNATURE

I hereby state that I have completed this Form which is meant to be
my Will, and I am signing it in the presence of three witnesses.
SIGNATURE

(SEAL)

DATE (mo., day, year):
PLACE (city and state):
Section B. WrrNEss
We, the persons whose signatures are listed below, swear that
has signed this
Form in our presence and has told us that he/she intends this to be
his/her Will. We are signing our names in his/her presence, and in the
presence of each other:
SIGNATURE OF WITNESSES:
1.
2.
3.
Date:
Place:
WILL OF WILL OF
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SAMPLE SHORT FORM QUESTIONNAIRE WILL
INSTRUCTION SHEET*
Note: This form is designed to be used by persons
whose assets do not exceed $100,000 and who
have relatively uncomplicated family situations.,
BEFORE

You

BEGIN FILLING OUT THE FORM

1. PlanningYour Gift Giving:
Part I of the Will Form covers the administrative details of who will distribute your property for you after your death. Part II asks you to name those
to whom you want your property distributed. Before you begin filling in Part
II you should carefully decide whom you most want to have your property
when you die. You should give that person or persons most of your property.
Because these people are the ones who are most important to you, plan for
them first in Part II, Section A, THE BULK OF THE PROPERTY. As a general rule, most people want to give the bulk of their property to close family
members, such as a spouse and/or children. You can divide your property
among as many persons as you wish, but the more persons you include, the less
each person will get.
Once you have planned for those persons you most want to benefit, you
may decide to give particular items to certain people. These are called
SPECIFIC GIFTS and are covered in Part II, Section B. When you give a
particular item as a specific gift, you are making certain that it will go to the
person named. For this reason there are times when you may want to give
something specifically to the same person who will also receive the bulk of the
property. You may also want to give a particular item to someone other than
the person(s) getting the bulk of the property. For example, you might want
to give a piece of jewelry to a favorite cousin who has always admired it, or a
stamp collection to a friend who also collects stamps.
There are a few basic things you should understand to help you plan how
you want to distribute your property. At the time of your death you may own
many different items of property, such as a car, clothing, a home, stocks and
bonds, and cash. All of these together are called your estate. The property
which is your estate is likely to change between now and the time you die. It
may grow - or it may get smaller. The items which are named in your will
as specific gifts MUST be given first, by law, and they must be given exactly
as you describe them. This means that specific gifts CANNOT be sold to pay
your debts or other expenses, such as funeral expenses, unless there is no other
property. For this reason, you may want to list an item as a specific gift, even
*The following footnotes are for the benefit of readers of this article and are not intended
for inclusion with the Instruction Sheet.
1. The Sample Short Form Questionnaire Will (hereinafter cited as Sample Will) does
not contain any tax or probate saving devices, and is intended for use only by those persons
who could be expected to have a limited estate (i.e., not in excess of $100,000).
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if you want to give it to the same person who is already getting the bulk of the
property, to keep that item from being sold to pay any estate bills. For the
same reason, it is considered unwise to give valuable specific gifts to persons
other than those you want to get most of your property. If the size of your
estate for some reason grows smaller, the specific gifts remain the same and
must still be given first, so it is the bulk of the property that will shrink. 2 This
may leave very little property for the persons you wanted to benefit the most.
Instead of giving a gift of a particular item, you may want to give an exact
sum of money. This, too, will be subtracted from the bulk of the property and
given first to whomever you name to receive such money in Part II, Section C
(Cash Gifts).3 You should think carefully about the number and amount of
cash gifts you give. If you do not have enough money at the time of your
death to satisfy these cash gifts, some of your other property will be sold to
raise the necessary cash. Specific gifts cannot be sold because they must be given
first, so property that was in the bulk of the property will have to be sold to
raise the cash. This will reduce the amount of property going to the people
you most want to benefit." However, you can give a cash gift to anyone, even
to the person(s) getting the bulk of the property, if you want to do so.
2. Filling in the Form:
In general -DO NOT USE PENCILI You must fill in the form using
ink, writing as legibly as possible. Do not use a typewriter. This form-should
be filled out in your own handwriting.
Unused blanks - Although you will complete most of this form, there may
be some blanks which do not apply to you or which you do not want to use.
For example, you may not wish to give as many specific gifts as there are
blanks. Any blanks which you do not use MUST be cancelled so that no one
else can later make changes or additions to your Will. You must write
CANCEL and your full name completely across any unused blanks, using the
same signature you will use in signing the will at the end in Part IV. DO NOT
PRINT unless that is your usual signature. Think carefully before you cancel
a blank; you cannot later change your mind and fill it in, but must instead
obtain a new form and make another will.
Names of people and/or organizations- In several places in this Form you
are asked to write the name of either a person or an organization. You should
2. The Sample Will makes no attempt to alter the usual statutory pattern of abatement
wherein, after any available intestate property has been utilized, residuary, general and specific bequests will be applied in that order toward satisfaction of testator's debts and other
estate charges and expenses. See, e.g., FLA. STAT. §783.805 (1977); GA. CODE §118-821 (1975);
KAN. STAT. ANN. §59-1405 (Vernon 1976); N.Y. EST. POWERS & TRusTs LAw §13-1.3(e)
(McKinney 1967). Instead, the potential consequences of the standard statutory pattern upon
an estate plan are explained to the testator, enabling him to structure his gifts to accomplish
his testamentary objectives within this statutory framework. See generally T. ATKINSON,
HANDBOOK OF THE LAW OF W=tls §136 (2d ed. 1958).
8. Because of the limited size of the estate for which the form was designed, the Sample
Will has spaces for only a few cash gifts. To some extent this represents a limitation upon
the testator's testamentary freedom, but one which the authors believe is advisable.
4. See note 2 supra.
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write a person's full name, although first and last name are usually sufficient.
Write the relationship of that person to you and his or her current address as
completely as possible. City and state of residence are usually sufficient. This
information helps to identify the person exactly so there is no doubt about
whom you are naming.
When you name an organization, be careful to write the correct legal name
of that organization. There are many organizations with similar names and
you do not want your gift to go to the wrong one. You should also write its
address as completely as possible in order to help identify the organization. If
you are referring to one particular branch of a large organization, be sure to
indicate which branch. If you are in doubt, call or write the organization for
the exact information.
Part I.

GENERAL PROVISIONS

Section A.

INTRODUcTIONi

Paragraph 1.
This paragraph states that you intend to make this Form and Instruction Sheet your will, and identifies you as the person making the
will. Write your full legal name (first, middle (if you have one) and
last), your street address, and the county and state in which you now
live in the blanks provided. Some people, for business or personal
reasons, use a name not exactly the same as their legal name. If this is
true of you, write that name in the blank provided. If this is not true,
write "None" in this blank.
Paragraph 2.
By law, every time you make a complete new will, any previous will
is no longer valid and is considered revoked. 5 This paragraph simply
states that fact.6
Paragraph 3.
This paragraph prevents this will from being made invalid by law if
children are adopted by or born to you after this will is made.

5. The Sample Will is meant to be a complete testamentary disposition, replacing any
previous will. Express words of revocation in a validly executed will are universally recognized as an effective revocation of an earlier instrument. T. ATKINSON, supra note 2, §87 at
446; Rees, American Wills Statutes pt. 2, 46 VA. L. Rxv. 856, 871-80 (1960).
6. At this point the Instruction Sheet should apprise the testator of the most common
events, such as marriage, which occur after the execution of the will and revoke the will by
operation of law in the state in which the will is to be used. See, e.g., CAL. PROa. CODE §70
(West 1956) (subsequent will only revokes so much of will as necessary to spousal share); GA.
CODE §113-408 (1975) (entire will revoked by subsequent marriage). But see FLA. STAT.
§732.507 (1977) (subsequent marriage does not revoke prior will, but pretermitted spouse
will inherit under statute regardless of prior will).
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Section B. Ti

EXECUTOR

Paragraph 1.
The person, bank, or company you name as executor carries out the
terms of your will. You can name almost any competent adult, but it is
usually a good idea to name someone who lives in the same state as you
do and who has good business judgment. You may name your spouse, a
relative, a friend, or an organization such as a bank which is allowed by
law to act as an executor.
Your executor is legally entitled to receive a fee, usually a small
percentage of your estate, for carrying out the terms of your will 7 Although a spouse, friend or relative may charge a lower fee (or possibly
no fee at all), such a person may cause expense to your estate because he
or she may need to hire an experienced person, such as an attorney, to
help him properly carry out his duties. On the other hand, you may
choose as executor a person (such as a lawyer) or a company (such as a
bank or trust company) who regularly serves as an executor. Such an
executor is experienced in handling estates and will be less likely to
cause your estate expense by hiring additional persons to help with the
estate, but is usually not willing to charge a lower executor's fee. This
fee is paid from YOUR property before anything can be given to the
people you name in your will.
It is wise to name a second choice for executor in case your first
choice cannot serve. Many people who pick their spouse, a relative or a
close friend as first choice choose a bank or trust company as second
choice. If you do not name an executor, pr if no named executor is able
to serve, the court will appoint someone. Usually the court's first choice
is your surviving spouse, but, if you have none, your nearest relative
will usually be chosen.8
7. The amount of the executor's commission is generally fixed by statute. In some instances, the fiduciary is entitled to "reasonable compensation." See, e.g., UNIFORMa PROBATE
CODE §3-719 (1975); COLO. REV. STAT. §15-12-719 (1973); FLA. STAT. §733.617 (1977); KAN.
STAT. ANN. §59-1717 (Vernon 1976). A large number of jurisdictions have statutorily established rate scales which vary widely. Among the highest is New Jersey, where the personal

representative is entitled to 6%. of income, 5% of all corpus coming into his hands up to
$100,000, and a court-determined percentage, not to exceed 5%, of all amounts over that. N.J.
STAT. ANN. §3A:10-2 (West Supp. 1977-78). Georgia, where the executor is entitled to 2-1/2%

of all amounts received plus 2-1/2% of all amounts dispersed, is among the lowest. GA. CODE
§113-2001 (1975). See generally AMERIcAN COLLEGE OF PROBATE COUNSEL, FEES OF E=XUTORS,
ADMINISTRATORS, AND TESTAMENTARY TRUSTEES (1969); Eauer, Watch Those Fees!, 104 TR. &
EST. 1117 (1965). However, if the amount of compensation is specified by will (e.g., CAL.
PROB. CODE §900 (West 1956); KAN. STAT. ANN. §59-1504 (Vernon 1976)) or contract (GA.

CODE §113-1101 (1975)), that figure is generally controlling.
8. An administrator c.t.a. is usually appointed under the same rules of priority applicable
to administrators of intestate estates, with surviving spouse, other next of kin, and creditors
appointed in that order of preference. E.g. CAL. PROB. CODE §§406, 409; 422 (West 1956 &
Cum. Supp. 1977); GA. CODE §113-1202 (1975). But see FLA. STAT. §733.301 (1977) (gives first

preference, after nominee of will, in testate estates to the person selected by a majority in
interest of the persons entitled to the estate).
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Paragraph 2.
State law requires that any person serving as executor must post
bond before he or she can act unless your will provides otherwise.9 The
bond is to protect your property in case your executor mishandles it.
The cost of the bond is paid by your estate. It is similar to insurance
which your estate buys by paying a premium to protect against The
possible mismanagement of your property. Because you have named
someone you trust as executor, you save your estate this expense by not
requiring that your executor post a bond.
Paragraph 3.
State law requires your executor to take a complete inventory of
everything you own when you die and obtain an exact appraisal of its
value. 10 The inventory and appraisal can take a long time and may require a professional appraiser whose fee would be paid from your property. This Paragraph, still requires your executor to take an inventory,
but he need not go to the expense of appraising the property in your
estate.
9. Statutory requirements in this area vary widely. Posting a bond is mandatory in a
few jurisdictions. See, e.g., MICH. STAT. ANN. §27.3178(253) (1962). In other states a bond is
required unless the testator specifically waives it. See, e.g., CAL. PROB. CODE §541 (West 1956
& Cum. Supp. 1977); FLA. STAT. §733.402(1) (1977); IOWA CODE §633.172 (1975). The statutory
requirements are reversed in other states, and no bond is required unless the will demands
it. See, e.g., N.Y. Suir. CT. PROC. AcT §§710(1), 1412(5) (McKinney 1967). A few states simply
do not require that an executor post bond in order to qualify, but this freedom is generally
limited to resident executors only. See, e.g., GA. CODE §§113-1206 to -1216 (1975); N.J. REv.
STAT. §3A:7-1 (Supp. 2A & 3A 1951). Under UNIFORM PROBATE CODE §3-603 (1975), a bond
can be dispensed with in formal proceedings if the court determines it is not necessary, even
when it is required by the will. Almost invariably, those statutes which either do not require a bond or permit waiver reserve to the court the discretion to impose a bond. A
number of jurisdictions exempt qualified corporate fiduciaries from bond requirements. See,
e.g., FLA. STAT. §733.402(3) (1977); Mo. REV. STAT. §473.160(3) (1969); N.Y. SuRR. CT. PROC.
ACT §708(4) (McKinney 1967); Wis. STAT. ANN. §§856.25(l), 878.03 (West 1971 & Cum. Supp.
1977-78).
It should be noted that in recent years a number of simplified informal administrative procedures have been developed for utilization in specialized situations. Most of
these either do not require a bond or allow the court discretion to dispense with it. See, e.g.,
UNIFORM PROBATE CODE §§3-603 to -605 (1975); WIS. STAT. ANN. §865.07 (West Cum. Supp.
1977). Florida has streamlined procedures for both "family administration" and "summary
administration." Summary administration is for use with estates valued under $10,000.
Family administration may only be used for estates valued under $60,000 in which all claims
against any real estate have been satisfied and when the bulk of the estate is to be distributed
to members of the decedent's family. The personal representative under such circumstances
need not file an annual accounting or inventory or comply with certain other procedural
requirements. FLA. STAT. §§735.101 to .107, .201 to .209 (1977). New York requires no bond
of any fiduciary where the estate is under $3,000. N.Y. SuRR. CT. PROC. AT §801-1(a)
(McKinney 1967). California dispenses with a bond where there is a verified petition for
letters showing that the plaintiff is the sole beneficiary. CAL. PROB. CODE §541 (West Cum.
Supp. 1977). See generally T. ATKINSON, supra note 2, §113 at 621.
10. This paragraph permits the testator to waive appraisal of his estate where permitted
by state law. In those jurisdictions where the procedure is mandatory (e.g., CAL. PROB. CODE
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Paragraph 4.
This paragraph saves your estate the expense of obtaining court approval before taking routine and necessary actions to administer your
estate. 1
Paragraph 5.
This paragraph allows the executor to make any necessary sales of
your property required to accurately divide your property in the shares
12
you indicate among the persons you name in this will. If you give all
of your property to one person, or if your property can be easily divided
without selling any of it, your executor will not use the power given
him by this paragraph.
REv. STAT. §473.233 (1969); N.H. REV. STAT. ANN.
§554.1 (1974)), this clause may be either omitted or ignored. An increasing number of
jurisdictions require court-appointed appraisers only when requested by an interested party,
although power is generally reserved to the courts to order appraisal when it is deemed advisable. See, e.g., KAN. STAT. ANN. §§59-1201, -1202 (1976). This latter approach is adopted by
UNIFORM PROBATE CODE §§3-706 to -707 (1975).
Although the authors originally contemplated also giving the testator the option to waive
inventory of his assets, this was later abandoned as the requirement is mandatory in nearly
every jurisdiction. See, e.g., FLA. STAT. §733.604 (1977); Wis. STAT. ANN. §858.01 (West Cum.
Supp. 1976-77). The requirement has been retained even in recent statutory reforms. See,
e.g., UNIFORM PROBATE CODE §3-706 (1975). In those few jurisdictions where testamentary
waiver of inventory is permitted, a paragraph granting this option can be inserted. See, e.g.,
GA. CODE §113-1414 (1975). See generally T. ATKINSON, supra note 2, §115.
11. Statutory procedures are varied, although whatever procedure a state has is usually
mandatory. Some jurisdictions require that claims be allowed by the probate court before
they can be paid. See, e.g., MicH. STAT. ANN. §27.3178(411) (Cum. Supp. 1976). Occasionally,
statutory permission is given for payment of small claims without the necessity of filing or
allowance by the court. See, e.g., ARK. STAT. ANN. §62-2605 (1971); Mo. REv. STAT. §473A03
(1956). Allowance by the personal representative alone is sometimes acceptable, but the great
majority of statutes permitting this require subsequent court approval which may or may not
include a full hearing. E.g., UNIFORM PROBATE CODE §3-806 (1975); CAL. PROD. CODE §711
(West 1956); OKLA. STAT. tit. 58, §337 (1965); Wis. STAT. ANN. §859.47 (West 1971 & Cum.
Supp. 1977-78). In Florida the personal representative is given the general power to proceed
with administration of the estate without court approval subject to certain specific limitations.
FLA. STAT. §733.603 (1977). One statute which permits payment of unfiled claims bluntly
states that the personal representative does so "at his own peril." IowA CODE §633AS35 (1975).
In Missouri, where the general rule requires prior court approval before payment of debts,
explicit statutory authorization is given for payment of all taxes without any claim to the
court. Mo. REv. STAT. §473-397 (1969). In Virginia, claims are presented to a commissioner of
accounts who makes an "account" of all debts he deems sufficiently proved. There is no
statutory provision for allowance as such. See VA. CODE §§64.1-171 to -179 (1974).
12. This paragraph confers upon the executor a discretionary power of sale over the
testator's property, both real and personal. Because such power is almost universally included
by will makers, the authors did not leave this to the testator's choice, but made it mandatory.
Without such testamentary authorization, the executor would be compelled to comply with
statutorily delineated sale procedures, which almost universally require court approval, particularly when realty is involved. E.g., ILL. ANN. STAT. ch. 3, §19-1 (Smith-Hurd Supp. 1977);
N.Y. Suim. Cr. PRoc. AcT. §1901 (McKinney 1967 & Cum. Supp. 1977-78); Omo REv. CODE
ANN. §2113.40 (Page 1976). In those jurisdictions which have adopted the Uniform Probate
Code, the personal representative, acting as trustee for interested parties, has the same power

§§600, 605(a) (West Cum. Supp. 1977); Mo.
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Part II. TRANSFER OF THE PROPERTY
Section A. THE BULK OF THE PROPERTY

Paragraph 1.
This paragraph simply restates the basic purpose of Section A - to
give away all the property which you own at the time of your death except those items you give later in this will as specific gifts or cash gifts.
THE BULK OF THE PROPERTY Section is designed to help you
plan for some changes that might occur after you write this will, but
before you die. You must read this section carefully and fill in every
paragraph, even though one or more questions do not apply to you at
the present time.
Paragraph 2.
This paragraph concerns THE BULK OF THE PROPERTY and
should be filled in VERY carefully, because it gives away most of your
property. Most people want to give most of their property to close
family members. Some of the common family situations are discussed
below, together with basic information which you should consider in
each instance.
a. If you are now married, you most probably want to be certain that
your spouse is adequately provided for in the event of your death.
Although you may give your spouse as much or as little of your
property as you choose, the laws of this state allow a spouse who has
been given less than (insert appropriate fraction) of the deceased
spouse's property to go to court and obtain that much instead of
taking what is provided in your will.13 A court-ordered payment to
over title to property as an absolute owner. See, e.g., ARIZ. REV. STAT. §14-3711 (1975); COLO.
REV. STAT. §15-12-711 (1973).
As a general rule, a testamentary power of sale eliminates any need for court approval,
thus saving the estate the expense involved in obtaining approval. See, e.g., FLA. STAT.
§733.613(2) (1977). In a few jurisdictions, however, although authorization removes the
necessity of a prior showing that the particular sale is of benefit to the estate, confirmation
by the court is still required before title can pass. See, e.g., CAL. PROB. CODE §757 (West
1956); OKLA. STAT. tit. 58, §462 (1971). See generally T. ATKINSON, supra note 2, §§122-123.
13. Each jurisdiction in which the form is to be utilized must adapt this paragraph to
conform to its particular statutory requirements. A number of jurisdictions have retained
common law dower and/or curtesy, although the traditional provision of a one-third life
interest in realty has frequently been modified or extended. See, e.g., ALA. CODE tit. 43,
§§3-10, -12, 5-2 (1975) (widow may claim life estate in certain portion of realty and intestate
share of personalty; widower entitled to use of realty for life and one-half personalty); N.J.
STAT. ANN. §§3A:35-1 to -2 (West 1953) (widow or widower entitled to life estate in one-half
realty); VA. CODE §64-1-19 (1974) (widow or widower may claim traditional life estate in onethird realty). A growing number of jurisdictions have abolished dower and/or curtesy, and
adopted a statutory elective share. See, e.g., DEL. CODE tit. 12, §§511, 901 (1977) (elective
share is lesser of $20,000 or one-third of "elective estate"; FLA. STAT. §§732.111, .207 (1977)
(abolished dower, created 30% elective share); ILL. ANN. STAT. ch. 3, §§2-8, -9 (Smith-Hurd
Cum. Supp. 1977) (elective share is one-third of all property if there are descendants, onehalf if there are none). Those jurisdictions following the lead of UNIFORM PROBATE CODE
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your spouse would have to be paid before those named in your will
would receive anything. Therefore, it is not recommended that you
give your spouse less than (fraction)of your property, unless you are

planning to give your spouse enough specific gifts or cash gifts so
that he or she will receive (fraction) of your property altogether. In

fact, if any of your children are still minors, you should consider the
possibility that your spouse might need ALL of your property in
order to raise your children. Leaving property to minor children
directly is not usually recommended, as some of the'property left
them will be spent in the cost of having the court supervise the, management of that property until the child reaches majority.4
If you want to give your spouse all of the bulk of the property,
simply write your spouse's name in the Name Column, "SPOUSE"
in the Relationship Column, and "100%" in the Percent Column.
If you are giving your spouse less than 100%, indicate the percent
you want him or her to have and then list the names of those persons
or organizations to whom you wish to give the remainder of your
property, indicating the percentage you want each to receive. Whatever you decide to give your spouse in your will, he or she MUST
survive you by at least 80 days in order to receive any property
under your will. If your spouse dies during the 30-day period, everything you gave him or her in this will will go instead to those named
by you in Paragraph 3.11 Your property will go to the persons
§§2-201 to -202 (1975) provide for an elective share equal to one-third of the "augmented
estate," which includes a number of nonprobate assets. Georgia has neither dower nor an elective share, relying on the effectiveness of its widows' and children's allowance ("year's support").
GA. CODE §113-1002 (1975). In defense of the Georgia system, see Chaffin, A Reappraisal of
the Wealth Transmission Process: The Surviving Spouse, Year's Support and Intestate Succession, 10 GA. L. REv. 447 (1976). See generally Phipps, Marital Property Interests, 27 ROCKY
1 T. L. REv. 180 (1955); Plager, The Spouse's Nonbarrable Share: A Solution in Search of a
Problem, 33 U. Cm. L. Rxv. 681 (1966).
14. The vast majority of jurisdictions have detailed statutory requirements regarding
-the appointment of a guardian when property is left to a minor child. See, e.g., FLA. STAT.
§§744.301, .302 (1977). Unless named in the will, he is appointed by the court from a statu'tory list of those qualified to serve. Once appointed, his powers are limited to those expressly set out in the statutes. Court approval is required for any action not covered therein.
See, e.g., CAL. PROB. CODE §§1405-1433 (West 1956 & Cum. Supp. 1977); GA. CODE §§49-101
to -241 (1974 & Cum. Supp. 1976); KAN.' STAT. § §59-3001 to -3034 (1976).
15. The Sample Will has utilized the approach of the Uniform Simultaneous Death Act,
now adopted in all states except Alaska, Louisiana and Ohio, which establishes a presumption
that, in the event of common disaster, the spouse is presumed to have predeceased the
testator. See, e.g., FLA. STAT. §732.601 (1977); Wis. STAT. §237.10 (1973). The 30-day survival
requirement of the Sample Will is unusual. It is substantially in excess of the 120 hours
provided by UNIF M PROBATE CODE §2-601 (1975). Its only parallel is found in OHIO R:Ev.
CODE ANN. §2105.21 (Page 1976). The authors believe that a 30-day survival requirement will
encompass most of the common disasters, while remaining well within the six months limit
mandated by the impact of I.R.C. §2056(b)(3), which denies a marital deduction if survivorihip beyond that 'period is required. It should be noted that the presumption that the
spouse has predeceased the testator is not beneficial when large estates are involved, because
of the fact that the maximum marital deduction should be preserved to minimize estate
taxes. In those situations, presumptions should be custom tailored to achieve equalization of
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named in Paragraph 3 if you and the spouse named here are
legally divorced at your death.' 6 If you should ever marry someone
other than the person named here as your spouse, this Will automatically will be revoked on the date of that marriage, and you
should then make a new will.17
b. If you have children or grandchildren, you may want to give them
some or all of the bulk of the property either in paragraph 2 or 3
of the will. If you want some or all of your property divided equally
among your children (both those you have now and any who may
later be born to you), write the word "CHILDREN" in the Name
Column (rather than writing down each name), and write the total
percent to be divided among them in the Percent Column. For example, if you want to give 50% of the bulk of the property to your
children, write "CHILDREN" in the Name Column and "50%" in
the Percent Column. If you have two children, then each would get
estates and thus minimization of tax burdens by selecting the spouse with the smaller estate
as the survivor. This Sample Will, however, was not designed to serve the needs of individuals with large estates.
16. The authors have substantially adopted the approach of UNIFORM PROBATE CODE
§2-508 (1975), which provides that in the event of divorce, the benefitted former spouse is
to be treated as having predeceased the testator. In addition to those jurisdictions which
have adopted this section of the Uniform Probate Code, a growing number of states have
enacted similar statutes, sometimes with a provision that the gift is to revive if the testator
remarries the prior spouse. See, e.g., OHIO REV. CODE ANN. §2107.33 (Page 1976). A large
number of other jurisdictions will revoke any gift to a divorced spouse, either statutorily or
judicially, under the doctrine of implied revocation by changed circumstances. See, e.g.,
Caswell v. Kent, 158 Me. 493, 186 A.2d 581 (1962); Rankin v. McDearmon, 38 Tenn. App.
160, 270 S.W.2d 660 (1953); ARK. STAT. ANN. §60-407 (1971); FLA. STAT. §732.507 (1977). In
a few jurisdictions, divorce revokes the entire will. GA. CODE §113-408 (1975); Ky. REv. STAT.
§394.095 (1972). The number of jurisdictions which expressly prohibit revocation by divorce
is small. See, e.g., R. I. GEsN. .Aws §33-5-11 (1969).See generally 2 W. PAGE, Wills §21.101
(Bowe Parker rev. (Supp. 1978)); Rees, supra note 5, at 885; Comment, The Effect of Divorce
on Wills, 40 U. S. CAL. L. REV. 708 (1967).
17. The authors have recognized events which they believe should work a partial (in the
case of divorce) or total (in the case of marriage) revocation by operation of law. Admittedly
states vary with regard to the effect of each of these events on a will. The decision to revoke
the entire Sample Will in the event of marriage was predicated upon the likelihood that a
new testamentary disposition would be desired and the relative ease with which a new will
could be drawn utilizing the questionnaire form. Although a few jurisdictions continue to
require both marriage and subsequent birth of issue before total revocation occurs, a far
greater number revoke on marriage alone unless this situation is anticipated in the will itself.
Compare KAN. STAT. ANN. §59-610 (1976); with GA. CODE §113-408 (1975); MAss. ANN. LAWS
ch. 191, §9 (Michie/Law. Co-op 1909). In several jurisdictions the revocation is "as to that
spouse," provided the spouse survives the testator. See, e.g., CAL. PROB. CODE §70 (West 1956);
NEV. REV. STAT. §133.110, .115 (1973); WASH. REV. CODE §11.12.050 (1967). Several jurisdictions recognize the doctrine of revocation by implication due to changed circumstances. See,
e.g., N.H. REV. STAT. ANN. §551.14 (1974). A significant number, however, do not consider
marriage subsequent to the execution of a will to be an event which triggers either express
or implied revocation of that will. See, e.g., UNIFORM PROBATE CODE §2-508 (comment) (1975);
ARK. STAT. ANN. §60-407 (1971); COLO. REV. STAT. §15-11-508 (1973); FLA. STAT. §732.507
(1977); Mo. REV. STAT. §474.420 (1969); VA. CODE §64.1-58 (1973). See generally Rees, supra
note 5, at 882.
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25 %. If you do not want to divide your property equally among
your children, you must list each child by full name in the Name
Column and indicate the percentage you want him or her to get.
If you want to give equal shares of some or all of you& property
to all of your grandchildren, write "GRANDCHILDREN" in the
Name Column and the total percent to be divided among them in
the Percent Column. If you want to give property to some, but not
all children or grandchildren or if you are giving unequal shares to
children or grandchildren, you MUST list each of them by full
name in the Name Column and list the share for each in the Percent Column.
The word "children" or "grandchildren" as used throughout this
form includes both natural born and legally adopted children.Is It
does NOT include any adopted child or grandchild who was over
the age of 18 at the time of adoption1 9 If you want to give property
to any adopted child or grandchild who was over the age of 18 at
the time of adoption, you must list each by full name in the Name
Column and list each one's share in the Percent Column.
18. In putting legally adopted children on the same footing with those naturally born,
the authors have made the policy decision to embrace the approach favored by a growing
number of jurisdictions. The former "stranger to the adoption" rule, which banned inheritance by adopted children from adoptive relatives other than adoptive parents, has been
rejected- by a large number of jurisdictions in which natural child treatment is now mandated for the adopted child with regard to inheritance from all relatives of the adoptive
parents. See, e.g., CAL. PROB. CODE §257 (West 1956); FLA. STAT. §732.108 (1977); VA. CODE
§63.1-234 (1973). Moreover, the number of states specifically requiring inclusion of adopted
children when general language (e.g., "children") is used in the will of an adoptive relative
is also increasing. See, e.g., KAN. STAT. ANN. §59-501 (1976); MAss. ANN. LAws ch. 210, §8
(Michie/Law. Co-op Cum. Supp. 1977); N.Y. ESr., PowERs & TRuSrS LAw §2-1.3 (McKinney
1967)4 Mandatory inclusion of adopted children does not restrict the testator's freedom to
exclude them. See, e.g., Miss. CODE ANN. §93-17-13 (1972), where this right is expressly reserved with reference to adopted children. The testator who does not wish to include adopted
children in the Sample Will remains free to list all other children by name, leaving out the
adopted child.
19. The decision to exclude, as a matter of course, those persons adopted at an age
older than eighteen, sunless specifically named by the testator, represents a more narrow
policy determination by the authors. Adult adoption per se, is permitted in the majority of
American jurisdictions, and the statutes of several jurisdictions specifically confer inheritance
rights identical with those conferred upon any other adopted person. See, e.g., Mo. REv. STAT.
§453.090 (1969). See generally Note, Wills - Inheritance by Adopted Adult - Right of Adopted
Adult to Take Under Class Gift from Other Than Adoptive Parents, 18 ALA. L. REV. 178
(1956). Adult adoptions, however, can be troublesome, particularly when utilized for the
specific purpose of bringing the adopted adult into a class designated in the will of a third
party. See Minary v. Citizens Fidelity Bank & Trust Co., 419 S.W.2d 340 (Ky. 1967) (adoption
of wife does not make her eligible to inherit as "surviving heir" under mother-in-law's preexisting Will). See also First Nat'l Bank of St. Petersburg v. Mott, 101 Fla. 1224, 133 So. 78
(1931) (statute making adopted persons heirs contemplates adoption of minors only). It is
perhaps for this reason that the statutes of several jurisdictions exclude anyone adopted as
an adult from taking under the will of anyone other than the adoptive "parent" unless
specifically named. See IND. CODE §29-1-6-1 (1971); Wis. STAT. §851.51(3) (1973). The authors
have excluded anyone adopted as an adult from inclusion under any will, including that of
the adopting parents, unless specifically named as a taker by the testator.
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If there is a child of yours whom you want to receive nothing at
all, you must still name him or her in the Name Column and show
"NONE" in the Percent Column. This will prevent that child from
claiming a share of your estate in court, regardless of the terms of
your will. If you want none of your children to take a share of the
bulk of the property (for instance, if you are giving all property to
your spouse), write "ALL CHILDREN, PRESENT AND FUTURE" in the Name Column, and "NONE" in the Percent Col20
umn.
c. Remember that you may name whomever you want to receive
property under the BULK OF THE PROPERTY section, whether
immediate family members, other relatives, friends, or charities. Be
sure to identify each one exactly, following the instructions given
you in the introductory instructions, Filling in the Form. If you are
dividing the bulk of the property among several persons or organizations, be sure to write in the Percent Column the percentage each is
to receive. Check when you have finished to be sure that the total of
all shares adds up to 100%, even if you are planning to make some
specific gifts or cash gifts later in this Will.
Paragraph 3.
If you are not now married or have not given any gift to your
spouse in the previous paragraph, this paragraph does not apply to you.
You should then cancel Paragraph 3 by writing CANCEL and your full
name across it. If, however, you have made any gift to your spouse in
Paragraph 2, you must now make a totally new plan which will take
20. With the exception of Hawaii, Kansas, and Wyoming, every American jurisdiction
provides some form of statutory protection for omitted children. The statutes fall into two
general patterns. The first protects only children born after execution of a will. See, e.g., FLA.
STAT. §732.302 (1977); ILL. ANN. STAT. ch. 3, §4-10 (Smith-Hurd Gum. Supp. 1977); N.J. Rxv.
STAT. §§3A:3-10 to -11 (West 1953). The second also extends protection to omitted children
who were living at the time the will was drawn. See, e.g., ARK. STAT. ANN. §60-507 (1971);
CAL. PROB. CODE §90 (West 1956). A few jurisdictions also protect issue of deceased children.
See, e.g., TEx. PROB. CODE ANN. art. 67 (Vernon 1956); UTAH CODE ANN. §74-1-32 (Supp. 1975).
In a few jurisdictions an unmentioned afterborn child precipitates revocation by operation of
law. See, e.g., CONN. GEN. STAT. §45-162 (1977).
Because the expressed intent of the testator can operate to nullify the impact of these
statutes (which usually require that the omitted child receive an intestate share), the authors
have attempted to utilize this route at several points in the Sample Will to avoid this statutory disruption of the testator's dispositive scheme. Express inclusion of afterborn children in
the designation "children" avoids the impact of the first group of statutes when equal division
is desired. The authors recognize that it does not do so if unequal division is indicated by the
testator, but believe that this situation is unlikely to arise since unequal division occurs
primarily when all children are adults, at which time afterborn children are rare. Requiring
the testator to explicitly name any child he desires to exclude should prevent the "inadvertent omission" upon which the second type of statutes are operative. In light of these
provisions, the authors believe that revocation due to afterborn children should not be imposed. Part I, Section A, Paragraph 3 of the Sample Will so provides. See generally, T. ATKINSON, supra note 2, §36; Touster, Testamentary Freedom and Social Control- Afterborn
Children (pts. 1-2), 6 BUFFALO L. REv. 251, 7 BUFFALO L. REV. 47 (1957).
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effect if your spouse dies before you. You may give y6ur property to

some or all of your children and grandchildren, or divide it among as
many persons or organizations as you wish. Before filling in this Paragraph, re-read subparagraphs b and c of Paragraph 2, Section II of this
Instruction Sheet. The statements made there apply to this paragraph
in the same way.
Paragraph 4.
In case any person other than your spouse named in Paragraphs 2

or 3 of THE BULK OF THE PROPERTY Section dies before you do,
this paragraph permits you to name another person to take the share
that deceased person would have received. Number the four alternatives
shown in Paragraph 4 in order of your preference: write "1" in the space
before your first choice, "2" before your second choice, "3" before your
third choice, and "4" before your fourth choice.
Your first choice will be given effect unless there is no one alive who
fits that choice. In that case, your second choice will bel followed. ,If
-neither your first nor'second choices can be accomplished, your third
choice will be effective. Finally, if your first, second, and third choices
are unable to be carried out, your fourth choice will control. If you gave
your property to "CHILDREN" or "GRANDCHILDREN" as a group
in either Paragraph 2. or 3, the alternatives chosen here will apply separately to each one of your children or grandchildren.21
21. This paragraph enables the testator to prevent lapse by indicating his preferences in
the event a named beneficiary should predecease.him. A few jurisdictions continue to adhere
to the common law rule that there Can be "no residue of a residue" and require a lapsed
residuary gift to pass as intestate property. See, e.g., ARK. STAT. ANN. §60-410(a) (1971). See
generally, T. ATKINSON, supra note 2, §140. A growing number of states now provide that in
those cases where the jurisdiction's lapse statute does not apply to a lapsed residuary bequest,
the remaining residuary beneficiaries share the lapsed gift. See, e.g., FLA. STAT. §732.604 (1977);
ILL. ANN. 'STAT. ch. 3, §4-11(c) (Smith-Hurd Cum. Supp. 1978); N.J. REv. STAT. §3A:3-14
(West 1953); PA. CONS. STAT. ANN. tit. 20, §2514(9), (11) (Purdon 1975). The fourth alternative presented in the form enables the testator to select this option.
The majority of jurisdictions have enacted statutes designed to prevent lapse in some
situations. Some of these anti-lapse statutes apply upon the death of any beneficiary. See, e.g.,
GA. CODE §113-812 (1975); R. I. GEN. LAws §33 6-19 (1969); VA. CODE §64.1-64 (1973). The
majority, however, apply only when the deceased beneficiary was related to the testator in
some way. See, e.g., UNIFORM PROBATE CODE §2-605 (1975) (grandparent or lineal descendant
of same); ARK. STAT. ANN. §60-410 (1971) (child or descendant); CAL. PROB. CODE §92 (West
1957) (kindred); FLA. STAT. §732.603 (1977) (grandparent or lineal descendant of same); S.C.
CODE §19-237 (1962) (child only). The effect of anti-lapse statutes is invariably to pass the
bequest on to the issue and/or lineal descendants of the deceased beneficiary. See, e.g., Omo
REv. CODE ANN. §2107.52 (Page 1976). In a *significant number of jurisdictions, otherwise

applicable anti-lapse provisions have been extended to' cover deceased members of a class.
See, e.g., ILL. ANN. STAT. ch. 3, Act of 1975 §4-11(b) (Smith-Hurd Cum. Supp. 1978) (Class
members must be descendants of testator); TENN. CODE ANN. §32-306 (1955) (includes class
members dead when will was made); Wis. STAT. §853.27 (1973) (class members must have
been alive at time of execution). A similar alternative, applicable to any named beneficiary
and to each member of the class of tfstatoe's children or grandchildren, is included here.
The choices here differ frtiu th6se provided by'statute or found in formal wills in several
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Paragraph 5.
This paragraph states that the one type of property which you are
NOT giving away in any part of your will is property which you do not
own outright, but over which you have the right to say who shall receive
it (a power of appointment). Often people have such a power over
property which originally belonged to their spouse or parent. Because
there are some complex rules which must be observed to make a valid
appointment, you should check with a lawyer if you have a power of
appointment.22
Section B.

SPECIFIC Giw]s

23

On this page list in the Description of Property Column particular
items of property you want to go to particular individuals or organizaways. First, the testator is permitted to select the spouse of the deceased beneficiary as an
alternative taker. This option was included because several empirical studies revealed it to be
the preference of a significant number of actual testators. M. SUSSMAN, J. CATES, & D. SMrrH,
THE FAMILY AND INHERITANCE 66 (1970); Dunham, The Method, Process and Frequency of
Wealth Transmission at Death, 30 U. CHI. L. Rav. 241, 254, 283 (1963). Second, ,the given
alternatives apply alike to every named beneficiary. The authors recognize that greater particularization in this regard can be achieved through the utilization of any attorney-drafted
will, and acknowledge that this is one instance wherein individuality was sacrificed for
simplicity. However, by asking the testator to rank in order his desired choices, the authors
felt that the possibility of total lapse could be avoided in almost any potential situation.
22. The authors thought that some consideration should be given to powers of appointment because many persons with relatively small estates hold such powers, usually derived
from the will of a parent or a spouse drafted with a typical "marital deduction trust"
arrangement. The 'prevailing general rule is that a power of appointment will not be exercised by the usual residuary clause absent evidence of intent to exercise the power. See,
e.g., FLA. STAT. §732.607 (1977). However, a number of jurisdictions have enacted statutes
altering this rule. See, e.g., CAL. PROB. CODE §§126, 1386.1-.2 (West Supp. 1977). For this
reason the authors thought it best to include a sentence specifically stating that any such
power is NOT exercised by the Sample Will.
The authors believe that a Supplementary form, similar in organization to the format
now utilized in the "Bulk of the Property" section, could be developed to enable a prospective testator to exercise a power of appointment. Because legal advice could be restricted
solely to the information necessary to complete only the supplementary form, costs would
be less than those now involved in the will-making process. However, any jurisdiction developing this idea would need to resolve the question as to whether the supplementary form
should be integrated into the basic 'will form itself, or whether it should only be available
to be executed separately as a codicil.
23. Denomination of the gifts listed by the testator in this section as specific gifts is
intended, among other things, to insure the applicability of the common law rule of ademption, as interpreted by each jurisdiction, in the event that a particular listed item is lost,
destroyed, or otherwise disposed of so that it cannot be found in the testator's estate at death.
See generally T. ATKINSON, supra note 2, §134; 2 W. PAGE, supra note 16, §§21.66-.85. The
prevailing consequence of ademption is that the intended gift is inoperative. See, e.g., In re
Knickel's Will, 185 N.E.2d 93 (Marion County P. Ct., Ohio 1961). A number of jurisdictions
have refused to consider a gift adeemed in specific instances, particularly when the testator
has become incompetent since execution of the will and the property has been sold by a
guardian or conservator. See, e.g., UNIFORM PROBATE CODE §2-608(a) (1975); N.Y. EST., POWERS
& TRUSTS LAW §3-4.4 (McKinney 1967); PA. CONS. STAT. ANN. §2514 (16-1) (Supp. 1978).
Other jurisdictions will permit the devisee to receive insurance proceeds paid upon the
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tions, whom you must name in the Name of First Choice Column. Your
will can only give property to people who are alive when you die, so
write, in the Name of Second Choice Column, the name of the person
who is your second choice to receive the item if the first choice you
named dies before you do; or write "children" if you want the living
children of the first choice you named to take; or "spouse" if you want
the spouse of the first choice you named to take; or write "none" if you
want this item to go to those receiving the bulk of the property if the
24
first choice you named dies before you do.

You can give as many or as few specific gifts as you wish. Be sure to
cancel all unused blanks by writing CANCEL and your name in the unused blanks. Many people want to leave their home to their spouse as a
Specific Gift. If you want to do this, write PERSONAL RESIDENCE
AT DEATH in one of the lines in the Description of Property Column. 25 All items which are given as specific gifts will be given subject
to any mortgages or loans on them. This means that your estate will not
pay off the mortgage or loan before transferring the item to the person
28
you name.
destruction of the specifically devised item. See, e.g., In re Estate of MacDonald, 133 Cal. App.
2d 43, 283 P.2d 271 (Dist. Ct. App. 1955); White v. White, 105 N.J. Super. 184, 251 A.2d 470
(Sup. Ct- 1969); FLA. STAT. §782.606 (1977); contra, In re Barry's Estate, 208 Okla. 18, 252
P.2d 437 (1952).
24. In contrast to the general lapse alternatives given the testator for the "Bulk of The
Property" bequests, he is given the option to individualize his desired alternative takers for
each designated specific gift in this section of the Sample Will. Three types of alternatives
have been suggested, covering what the authors believe to be the great majority of desired
alternatives. The suggested alternatives "children" or "spouse" of the first-named taker enable
the testator to save many more gifts than would, be saved under many anti-lapse statutes,
which are typically applicable only 'for designated groups of primary legatees. See note 21
supra. By selecting "none," and returning the Specific Gift in question to the "Bulk of The
Property," the testator has, in effect, opted for the standard statutory solution when an antilapse statute does not apply to the disposition. See, e.g., UNIFORM PROBATE CODE §2-606(a)
(1975); ARK. STAT. ANN. §60-410(a) (1971); FLA. STAT. §732.604 (1977); PA. CONS. STAT. ANN.
tit. 20, §2514(10) (Purdon 1975). See generally T. ATKxNSON, supra note 2, §140.
25. Because 'the personal residence is likely to be the most valuable asset in smaller
estates, making it a specific gift under the will ensures that other assets will be sold first to
pay any debts of the estate. Most state statutes require payment of debts first from the
residuary property (the equivalent of the Sample Will "Bulk of The Property" section). See,
e.g., FLA. STAT. §733.805 (1977); GA. CODE §113-821 (1975); KAN. STAT. ANN. §59-1405 (1976);
N.Y. EST., PowEas & TRUSTS LAw §13-1.3 (McKinney 1967 & Cum. Supp. 1977).
26. The prevailing rule has been that liens upon the idecedent's realty that had been
executed by him and were therefore his personal obligation are to be exonerated from his
estate. Compare Kent v. McCaslin, Q38 Miss. 129, 117 So. 2d 804 (1960) with Ambrose v.
Singleton, 144 Colo. 303, 356 P.2d .253 (1960). See also FLA. STAT. §733.608 (1977), which
directs the payment of all debts of the decedent. See generally T. ATKINSON, supra note 2,
§137. A growing number of jurisdictions, however, have statutorily provided that devisees are
not entitled to exoneration unless the will specifically directs it. See, e.g., UNIFORM PROBATE
CODE §§2-609, 3-814 (1975); MASS. ANN. LAWS ch. 191, §23 (Michie/Law Co-op Cum. Supp.
1977); N.J. REv. STAT. §3A:26-1 (West 1953); N.Y. EST., PowERs & TRuSTS LAw §3-3.6 (McKinney 1967). The authors recognize that in mandating no exoneration they are restricting
the testator's testamentary freedom, but believe that this is a practical alternative for the
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Section C. CASH GiFrs

In this section, you can give specific persons or organizations a fixed
sum of money. If you do not have enough money in your estate to pay
cash gifts, your executor must sell some of the bulk of the property to
pay these gifts. Any money in your estate that you have not given as a
cash gift will go to whomever you named to get the bulk of the property.
You do not have to give any cash gifts. If you do not want to give any
cash gifts, cancel this entire section by writing CANCEL and your name
across all the blank spaces. If you give some cash gifts, cancel all of the
unused Name blanks by writing CANCEL and your name across all unused blanks.
Part III. CHILDREN

Section A.
This section allows you to decide how your property should be
handled if you have children who are minors when you die.27 If you are
the last living parent of such a child or children, the court will appoint
a guardian to look after the welfare of the child.2s You can instruct the

court as to who your first and second choices for the guardian are. Include full information so that the court will have no trouble finding
either of the named persons if it becomes necessary to appoint a
guardian.
Section B.
This section is concerned with any gifts of property you make to
your children in this will. If you are leaving anything in either the
BULK OF THE PROPERTY Section or as a specific gift or cash gift to
any or all of your children, you must fill out this Section. You may want
limited estate for which the Sample Will is designed. If such a restriction is unacceptable, an
additional clause permitting the testator to opt for exoneration could be inserted.
27. UNIFORM PROBATE CODE §1-201(24) (1975) retains age 21 as the age of legal majority.
Because a growing number of states have lowered the age of majority to 18, the appropriate
age will need to be noted in each jurisdiction. See, e.g., CAL. CIv. CODE §25 (West Cum.
Supp. 1977); FLA. STAT. §744.102 (1977); GA. CODE §74-104 (1975).
28. A minor child with no living parent must have both a guardian of his person and a
guardian of any property he owns outright. Here the testator is asked to name his choice for
guardian of the person. Unless a choice has been articulated by a decedent, the probate court
must select a guardian of the person according to a statutorily delineated priority which may
have no relationship to the testator parent's actual desires. See, e.g., FLA. STAT. §744.312
(1977); GA. CODE §49-107 (1975). Although there is usually no requirement that this choice
be made by will, it is a logical place to express that choice and is one of the major reasons
an individual with minor children makes a will. As a general rule, the testator's preference
for a testamentary guardian of the person will be honored. However, in many jurisdictions,
it is only when the other parent of the minor child has predeceased the testator parent that
a testamentary choice of a guardian of the person is effective, because in those jurisdictions
a surviving natural parent is the guardian of the person. See, e.g., FLA. STAT. §744.302 (1977);
GA. CODE §49-103 (1975). The instructions here remind the testator of this fact. See generally
Symposium: Guardianship,45 IOWA L. R1v. 209-413 (1960).
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your children to be older than the age of majority before they actually
receive such property. In the blank space in Paragraph 1, fill in the age,
either "majority" or any older age, at which you would like to have your
children receive the property. Property meant for the child can be used
for the child's benefit before he or she reaches this age, but naming an
age keeps the child from having full control over the property before

that age is reached.
Until the child reaches the age you have stated, you can tell the
court, in paragraph 2, who your first and second choices are to hold the
child's share in trust. The person you name in Paragraph 2 will hold
and use each child's property for his or her support and education.2 9
Write the full name, address, and relationship to you, if any, of any
person you name, so that the court can locate this person. You may want
to choose the same person you chose as legal guardian in Section A
(many people find this convenient) or you may choose someone else. If
any' child is below the age you stated in Paragraph 1, you MUST name
someone to manage his or her property, even if you did not name a legal
guardian.
Paragraph 3 permits the named person who is holding your child's
property in trust to sell as much of your child's property as is necessary
30
for his support and education without court permission. If you want
the court to determine whether a sale is necessary, write "NO" in the
blank space following Paragraph 3. Remember that going to court to
get permission will involve expenses that must be paid out of the property you are giving to the child. It will also be more time consuming
than allowing the person named in Paragraph 2 to use his own judgment about the need for a sale. Paragraph 4 states that the named person will not need to post a bond unless you write NO in the blank
following. If you write NO, the cost of the bond must be paid out of
that child's property.
29. Because the statutory requirements imposed on guardianship administrations of a
minor's property are so restrictive (see, e.g., FLA. STAT. §744.377 (1977); GA. CODE §49-20f to
-316 (1975)) that many commenators feel they are more hinderance than protection, the
authors have chosen a trustee custodian rather than have a court appointed guardian of the

minor's property. Therefore, a trustee's standards will be applicable under the Sample Will,
with the trustee given discretionary power to sell and use the assets as is reasonably necessary
for support and education. See generally Fratcher, Powers and Duties of Guardians of Property, 45 IowA L. Rzv. 264 (1960); Comment, Problems of Guardianship Administration in
Texas, 47 Trx. L. REv. 1124 (1969). While it is recognized that this approach deviates substantially from the guardianship provisions delineated in most statutes, it is consistent with
estate planning precepts advocated by many practicing attorneys and achieves in most cases
what the authors believe is the reasonable result. The testator retains the freedom to reject
this option and, in so doing, to opt for the more restrictive statutory requirements. The

powers granted the trustee in the Sample Will are similar to the guardianship provisions of
PROBATE CODE §§5-201 to -212, -401 to -432 (1975) and may be eliminated, if deUNIFoR
sired, in jurisdictions which have adopted the Uniform Probate Code.
30. Permission to act without prior court approval, as described in the Instruction Sheet
and incorporated into the Sample Will, is designed, like many other provisions of the form,

to reduce administrative costs.
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Part IV.

CONCLUSION

Once you have finished filling in this page, go back through the Will
Form to be certain that you have cancelled any section or paragraph you
did not use. Sign each page of the form on the line in the bottom righthand corner. You must tell your witnesses that this is your will, and they
must watch you sign each page. Sign at the end of the will in the SIGNATURE space, and fill in the date and place of signing. Your full name, as
you just signed it, should then be written in the space provided in the
WITNESSES paragraph. Your witnesses each should then sign in the witness space. EVERYONE- YOU AND EACH OF THE WITNESSES MUST WATCH EVERYONE ELSE SIGN. The date and place where
the will is witnessed should also be noted in the spaces provided. 31 No one
should sign as a witness who is under the age of 18, or who has been given a
3 2
gift or whose spouse has received a gift in this will.

31. The method of execution prescribed in the Sample Will has been deliberately structured to comply with the most stringent formalities required. Many state statutes allow the
testator to either sign or acknowledge his signaure in the presence of the witnesses. See, e.g.,
FLA. STAT. §732.502 (1977); GA. CODE §113-301 (1975); N.Y. EsT., PowEas & TRUSTS LAW
§3-2.1 (McKinney 1967 & Cum. Supp. 1977); OHIo REv. CODE ANN. §2107.03 (Page 1976). By
mandating actual signature in the presence of witnesses, the Sample Will complies with the
statutes of those jurisdictions in which acknowledgment alone is insufficient. See, e.g., Wyo.
STAT. §2-50 (1957). Three witnesses are required in a few jurisdictions. See, e.g., S.C. CODE
§19-205 (1962); VT. STAT. ANN. tit. 14, §5 (1974). Many jurisdictions have additional requirements: that the witnesses be present at the same time to witness the will (e.g., CAL. PROB.
CODE 50 (West 1956)); that the witnesses sign in the presence of testator (e.g., ARK. STAT.
ANN. §60-403 (1971)); that the witnesses sign in the presence of each other (Wis. STAT. ANN.
§853.03 (West 1971)).
32. This advice is intended to prevent the testator from inadvertently depriving a beneficiary of his intended bequest under an "interested witness" statute. Because some statutes
include the spouse of an interested witness in this .category, the testator is advised to exclude
them as well. See, e.g., N.C. GEN. STAT. §31-10 (1976); Wis. STAT. ANN. §853.07(3) (West
1973). A few statutes invalidate any gift to a witness. See, e.g., GA. CODE §113-304 (1975); N.J.
REV. STAT. §3A:3-6 (Supp. tit. 2A & 3A 1953). The great majority of jurisdictions, however,
will validate the gift entirely if there are sufficient witnesses so that the will can be proven
without an interested witness, or limit the gift to what the witness would have received by
intestate distribution if the will cannot otherwise be proven. See, e.g., CAL. PROB. CODE §51
(West 1956); KAN. STAT. §59-604 (1976); OoO Rxv. CODE ANN. §2107.15 (Page 1976). Because
the majority of states now require only two witnesses, the Sample Will provision for three
witnesses allows for inadvertent inclusion of one interested witness without risking the validity
of the will or the gift to the witness in those jurisdictions. Only those jurisdictions which
have followed the example of UNIFORM PROBATE CODE §2-505 (1975) place no restriction on
the ability of a beneficially interested witness to take his testamentary gift. See, e.g., ARIZ.
REv. STAT. §14-2505 (1975); FLA. STAT. §732.504 (1977); ORE. R v. STAT. §112-245 (1975).
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